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PARENTAL  KIDNAPING,  1979 


TUESDAY,  APRIL  17,  1979 

U.S.  Sexate, 
Subcommittee  ox  Child  axd  Humax  Developmext 

OF  the  Committee  ox  Labor  axd  Humax  Resources, 

Los  Angeles^  Calif. 

The  subcommittee  met,  pursuant  to  notice,  at  2  p.m.,  in  the  Wash- 
ington room,  Patriotic  Hall,  1816  Figueroa,  Senator  Alan  Cranston 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senator  Cranston. 

Staff  member  present :  Susanne  Martinez,  subcommittee  counsel. 

Opexixg  Statemext  of  Sexator  Craxstox" 

Senator  Craxstox.  The  hearing  will  please  come  to  order.  I  wel- 
come each  of  you  to  this  hearing. 

This  afternoon  the  Child  and  Human  Development  Subcommittee, 
which  has  general  oversight  jurisdiction  over  issues  relating  to  the 
welfare  of  children  and  families,  is  beginning  an  examination  of  the 
very  troubling  and  growing  problem  of  "child  snatching." 

It  is  estimated  that  each  year  25,000 — and  perhaps  even  more;  we 
don't  really  have  accurate  statistics,  because  many  cases  may  not  be 
reported— but  at  least  25,000  incidents  occur  in  which  one  parent 
snatches  away  a  child  who  has  been  awarded  to  the  custody  of  the 
other  parent  in  a  divorce  suit. 

Only  about  10  percent  of  the  children  involved  in  these  incidents 
are  found  again. 

The  social  costs  of  this  problem  are  enormous. 

Thousands  of  parents  undergo  tremendous  heartache  and  anguish. 

Thousands  of  innocent  children  are  subjected  to  emotionally  and 
psychologically  damaging  ordeals. 

Child  snatching  has,  in  fact,  been  described  as  a  subtle  form  of  child 
abuse. 

Presently,  there  is  no  Federal  law  to  handle  the  situation  although  it 
is  one  of  interstate  dimensions. 

It  is  relatively  easy  for  a  parent  to  defy  a  custody  order  in  one  State 
by  absconding 'with  the  child  to  another  State  and  instituting  new 
custody  proceedings. 

Twenty-nine  States,  including  California,  have  adopted  statutes 
recognizing  the  custody  orders  of  other  States.  The  remaining  States 
have  not. 

In  manv  cases,  the  absconding  parent  simply  disappears  with  the 
child. 

(1) 


The  parent  with  ]ega]  custody  has  few  resources  available  to  assist 
in  locating  the  child,  let  alone  enforcing  the  original  custody  order. 

In  many  States,  kidnaping  of  children  by  one  of  their  parents  is  not 
treated  as  a  crime.  It  is  more  or  less  brushed  aside  as  a  domestic  issue 
in  which  tlie  law  sliould  not  become  involved. 

At  worst,  a  kidnaping  parent  might  be  liable  to  a  contempt  of  court 
charge.  Although  a  large  portion  of  the  child  snatching  incidents  in- 
volve flight  across  State  lines,  these  cases  are  exempted  under  current 
law  from  the  Federal  kidnaping  statutes,  and  the  Federal  Bureau  of 
Investigation,  with  rare  exceptions,  is  unavailable  to  provide  assistance 
in  locating  the  missing  children. 

While  legal  issues  relating  to  divorce  and  child  custody  matters 
have  traditionally  been  within  the  domain  of  the  States,  and  not  the 
Federal  Government,  it  is  within  the  province  of  the  Federal  Govern- 
ment to  resolve  problems  which  are  interstate  in  origin  and  which  the 
States,  acting  independently,  seem  unable  to  resolve. 

The  peculiar  interstate  nature  of  "child  snatching"  and  the  in- 
herent difficulties  of  individual  States  dealing  with  problems  which 
by  their  nature  transcend  State  boundaries  has  resulted  in  recent  years 
in  attention  being  directed  at  this  problem  at  the  Federal  level. 

During  the  last  Congress,  legislation  which  dealt  with  the  problem 
passed  the  Senate,  but  died  in  the  House  of  Representatives. 

This  year,  similar  legislation,  S.  105,  which  I  have  cosponsored,  has 
been  introduced  in  the  Senate  by  myself  and  Senator  Malcolm  Wallop 
of  Wyoming. 

A  companion  bill,  H.R.  1290,  is  pending  in  the  House  of  Representa- 
tives. 

These  bills  deal  with  the  problem  of  child  snatching  in  three  ways. 

First:  They  would  implement  the  full  faith  and  credit  clause  of 
the  Constitution  to  require  States  to  recognize  the  custody  orders  of 
other  States. 

Second :  They  would  authorize  the  use  of  the  existing  Federal  Parent 
Locator  Service,  which  is  presently  limited  to  finding  parents  who  de- 
fault on  their  child  support  payments,  for  finding  these  missing 
children. 

If  the  child  has  not  been  found  after  60  days,  the  FBI  could  be  called 
in. 

Third :  The  legislation  would  make  it  a  Federal  offense  for  anyone, 
including  a  parent  or  agent  of  a  parent,  to  kidnap  and  transport  a 
child  across  State  lines  in  violation  of  legal  custody  or  visitation 
rights. 

[The  text  of  S.  105  follows :] 


96th  congress 

IST  Session 


S.105 


To  amend  title  28  and  title  18  of  the  United  States  Code  to  prohibit  and  remedy 
the  interstate  restraint  of  children  in  violation  of  rights  of  custody  and 
visitation,  and  for  other  purposes. 


m  THE  SENATE  OF  THE  UNITED  STATES 

January  23  flegislative  day,  January  15),  1979 
Mr.  Wallop  (for  himself,  Mr.  Thuemond,  Mr.  Kennedy,  Mr.  McGovebn,  Mr. 
Cranston,  Mr.  Simpson,  Mr.  Hayakawa,  Mr.  Riegle,  and  Mr.  DeCon- 
cmi)  introduced  the  following  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  amend  title  28  and  title  18  of  the  United  States  Code  to 
prohibit  and  remedy  the  interstate  restraint  of  children  in 
violation  of  rights  of  custody  and  visitation,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Parental  Kidnaping  Pre- 

4  vention  Act  of  1979". 

"   5  FINDINGS  AND  PUEPOSES 

6  Sec.  2.  (a)  The  Congress  finds  that — 


2 

1  (1)  there  is  a  large  and  growing  number  of  cases 

2  annually  involving  disputes  between  persons  claiming 

3  rights  of  custody  and  visitation  of  children  under  the 

4  laws,  and  in  the  courts,  of  different  States,  the  District 

5  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and 

6  the  territories  and  possessions  of  the  United  States; 

7  (2)  the  laws  and  practices  by  which  the  courts  of 

8  those  jurisdictions  determine  their  jurisdiction  to  decide 

9  such  disputes,  and  the  effect  to  be  given  the  decisions 

10  of  such  disputes  by  the  courts  of  other  jurisdictions,  are 

11  often  inconsistent  and  conflicting; 

12  (3)  those  characteristics  of  the  law  and  practice  in 

13  such  cases,  along  with  the  limits  imposed  by  a  Federal 

14  system  on  the  authority  of  each  such  jurisdiction  to 

15  conduct  investigations  and  take  other  actions  outside 

16  its  own  boundaries,  contribute  to  a  tendency  of  parties 

17  involved  in  such  disputes  to  frequently  resort  to  the 

18  seizure,  restraint,  concealment,  and  interstate  transpor- 

19  tation  of  children,  the  disregard  of  court  orders,  exces- 

20  sive  relitigation  of  cases,  obtaining  of  conflicting  orders 

21  by  the  courts  of  various  jurisdictions,   and  interstate 

22  travel   and  communication   that  is   so   expensive   and 

23  time  consuming  as  to  disrupt  their  occupations   and 

24  commercial  activities;  and 
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1  (4)  among  the  results  of  those  conditions  and  ac- 

2  tivities  are  the  failure  of  the  courts  of  such  jurisdictions 

3  to  give  full  faith  and  credit  to  the  judicial  proceedings 

4  of  the  other  jurisdictions,  the  deprivation  of  rights  of 

5  liberty  and  property  without  due  process  of  law,  bur- 

6  dens  on  commerce  among  such  jurisdictions  and  with 

7  foreign  nations,  and  harm  to  the  welfare  of  children 

8  and  their  parents  and  other  custodians. 

9  (b)  For  those  reasons  it  is  necessary  to  estabhsh  a  na- 

10  tional  system  for  locating  parents  and  children  who  travel 

11  from  one  such  jurisdiction  to  another  and  are  concealed  m 

12  connection  with   such   disputes,   and  to   estabUsh   national 

13  standards  under  which  the  courts  of  such  jurisdictions  will 

14  determine  their  jurisdiction  to  decide  such  disputes  and  the 

15  effect  to  be  given  by  each  such  jurisdiction  to  such  decisions 

16  by  the  courts  of  other  such  jurisdictions. 

17  (c)  The  general  purposes  of  the  Act  are  to — 

18  (1)  promote  cooperation  between  State  courts  to 

19  the  end  that  a  determination  of  custody  and  visitation 

20  is  rendered  in  the  State  which  can  best  decide  the  case 

21  in  the  interest  of  the  child; 

22  (2)  promote  and  expand  the  exchange  of  informa- 

23  tion   and  other   forms   of  mutual   assistance   between 

24  States  which  are  concerned  with  the  same  child; 
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1  (3)  facilitate  the  enforcement  of  custody  and  visi- 

2  tation  decrees  of  sister  States; 

3  (4)  discourage  continuing  interstate  controversies 

4  over  child  custody  in  the  interest  of  greater  stability  of 

5  home  environment  and  of  secure  family  relationships 

6  for  the  child; 

7  (5)  avoid  jurisdictional  competition  and  conflict  be- 

8  tween  State  courts  in  matters  of  child  custody  and  visi- 

9  tation  which  have  in  the  past  resulted  in  the  shifting  of 

10  children  from  State  to  State  with  harmful  effects  on 

11  their  well-being;  and 
i 

12  !  (6)  deter  interstate  abductions  and  other  unilateral 

13  !  removals  of  children  undertaken  to  obtain  custody  and 

14  visitation  awards. 

15  FULL  FAITH  AND  CREDIT  GIVEN  TO  CHILD  CUSTODY 

16  DETEEMINATIONS 

17  Sec.  3.  (a)  Chapter  115  of  title  28,  United  States  Code, 

18  is  amended  by  adding  immediately  after  section  1738  the  fol- 

19  lowing  new  section: 

20  "§1738A.   Full   faith  and  credit  given  to  child  custody 

21  determinations 

22  "(a)  The  appropriate  authorities  of  every  State  shall  en- 

23  force  according  to  its  terms,  and  shall  not  modify  except  as 

24  provided  in  subsection  (0  of  this  section,  any  child  custody 
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1  determination  made  consistently  with  the  provisions  of  this 

2  section  by  a  court  of  another  State. 

3  "(b)  As  used  in  this  section,  the  term— 

4  "(1)    'child'    means   a   person   under   the   age   of 

5  eighteen; 

6  "(2)    'contestant'    means    a   person,    including    a 

7  parent,  who  claims  a  right  to  custody  or  visitation  of  a 

8  child; 

9  "(3)  'custody  determination'  means  a  judgment, 

10  decree,  or  other  order  of  a  court  providing  for  the  cus- 

11  tody  or  visitation  of  a  child,  and  includes  permanent 

12  and  temporary  orders,  and  initial  orders  and  modifica- 

13  tions; 

14  "(4)  'home  State'  means  the  State  in  which,  im- 

15  mediately  preceding  the  time  involved,  the  child  lived 

16  with   his   parents,    a   parent,    or   a   person   acting   as 

17  parent,  for  at  least  six  consecutive  months,  and  in  the 

18  case  of  a  child  less  than  six  months  old,  the  State  in 

19  which  the  child  lived  from  birth  with  any  of  such  per- 

20  sons.  Periods  of  temporary  absence  of  any  of  such  per- 

21  sons  are  counted  as  part  of  the  six-month  or  other 

22  period; 

23  "(5)  'modification'  and  'modify'  refer  to  a  custody 

24  determination  which  modifies,  replaces,  supersedes,  or 

25  otherwise  is  made  subsequent  to,  a  prior  custody  deter- 
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1  mination  concerning  the  same  child,  whether  made  by 

2  the  same  court  or  not; 

3  "(6)  'person  acting  as  a  parent'  means  a  person, 

4  other  than  a  parent,  who  has  physical  custody  of  a 

5  child  and  who  has  either  been  awarded  custody  by  a 

6  court  or  claims  a  right  to  custody; 

7  "(7)   'physical   custody'   means   actual  possession 

8  and  control  of  a  child;  and 

9  "(8)  'State'  means  a  State  of  the  United  States, 

10  the  District  of  Columbia,  the  Commonwealth  of  Puerto 

11  Rico,  or  a  territory  or  possession  of  the  United  States. 

12  "(c)  A  child  custody  determination  made  by  a  court  of 

13  a  State   is   consistent   with   the   provisions   of  this   section 

14  only  if — 

15  "(1)  such  court  has  jurisdiction  under  the  law  of 

16  such  State;  and 

17  "(2)  one  of  the  following  conditions  is  met: 

18  "(A)  such  State  (i)  is  the  home  State  of  the 

19  child  on  the  date  of  the  commencement  of  the 

20  proceeding,  or  (ii)  had  been  the  child's  home  State 

21  within  six  months  before  the  date  of  the  com- 

22  mencement   of  the   proceeding   and   the   child   is 

23  absent  from  such  State  because  of  his  removal  or 

24  retention  by  a  contestant  or  for  other  reasons,  and 

25  a  contestant  continues  to  live  in  such  State; 
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1  "(B)  it  is  in  the  best  interest  of  the  child  that 

2  a  court  of  such  State  assume  jurisdiction  because 

3  (i)  the  child  and  his  parents,  or  the  child  and  at 

4  least  one  contestant,  have  a  significant  connection 

5  with  such  State  other  than  mere  physical  pres- 

6  ence  in  such  State,  and  (ii)  there  is  available  in 

7  such   State    substantial   evidence   concerning   the 

8  child's  present  or  future  care,  protection,  training, 

9  and  personal  relationships; 

10  r  "(C)  the  child  is  physically  present  in  such 

11  State  and  (i)  the  child  has  been  abandoned,  or  (ii) 

12  it  is  necessary  in  an  emergency  to  protect  the 

13  child  because  he  has  been  subjected  to  or  threat- 

14  ened  with  mistreatment  or  abuse; 

15  "(D)(i)  it  appears  that  no  other  State  would 

16  have  jurisdiction  under  subparagraph  (A),  (B),  (C), 

17  or  (E),  or  another  State  has  declined  to  exercise 

18  jurisdiction  on  the  ground  that  the  State  whose 

19  jurisdiction  is  in  issue   is   the  more   appropriate 

20  forum  to  determine  the  custody  of  the  child,  and 

21  (ii)  it  is  in  the  best  interest  of  the  child  that  such 

22  court  assume  jurisdiction;  or 

23  "(E)    the    court   has    continuing  jurisdiction 

24  pursuant  to  subsection  (d)  of  this  section. 
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1  "(d)  The  jurisdiction  of  a  court  of  a  State  which  has 

2  made  a  child  custody  determination  consistently  with  the  pro- 

3  visions  of  this  section  continues  as  long  as  the  requirement  of 

4  subsection  (c)(1)  of  this  section  continues  to  be  met  and  such 

5  State  remains  the  residence  of  the  child  or  of  any  contestant. 

6  "(e)  Before  a  child  custody  determination  is  made,  rea- 

7  sonable  notice  and  opportunity  to  be  heard  shall  be  given  to 

8  the  contestants,  any  parent  whose  parental  rights  have  not 

9  been  previously  terminated,  and  any  person  who  has  physical 

10  custody  of  a  child. 

11  "(f)  A  court  of  a  State  may  modify  a  determination  of 

12  the  custody  of  the  same  child  made  by  a  court  of  another 

13  State,  if— 

14  "(1)   it   has   jurisdiction    to   make    such   a   child 

15  custody  determination;  and 

16  "(2)  the  court  of  the  other  State  no  longer  has 

17  jurisdiction,  or  it  has  declined  to  exercise  such  jurisdic- 

18  tion  to  modify  such  determination. 

19  "(g)  A  court  of  a  State  shall  not  exercise  jurisdiction  in 

20  any   proceeding   for   a   custody   determination    commenced 

21  during  the  pendency  of  a  proceeding  in  a  court  of  another 

22  State  where  such  court  of  that  other  State  is  exercising  juris- 

23  diction  consistently  with  the  provisions  of  this  section  to 

24  make  a  custody  determination.". 
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1  (b)  The  table  of  sections  at  the  beginning  of  chapter  115 

2  of  title  28,  United  States  Code,  is  amended  by  inserting  after 

3  the  item  relating  to  section  1738  the  following  new  item: 

"1738A.  Pull  faith  and  credit  given  to  child  custody  determinations.". 

4  (c)  In  furtherance  of  the  purposes  of  section  1738A  of 

5  title  28,  United  States  Code,  as  added  by  subsection  (a)  of 

6  this  section.  State  courts  are  encouraged  to — 

7  (1)    afford    priority    to    proceedings    for    custody 

8  determinations;  and 

9  (2)  award  to  the  person  entitled  to  custody  or  visi- 

10  tation  pursuant  to  a  custody  determination  which  is 

11  consistent  with  the  provisions  of  such  section  1738A, 

12  necessary  travel  expenses,  attorneys'  fees,  costs  of  pri- 

13  vate  investigations,  witness  fees  or  expenses,  and  other 

14  expenses    incurred   in   connection   with   such   custody 

15  determination,  in  any  case  in  which — 

16  (A)  a  contestant  has,  without  the  consent  of 

17  the  person  entitled  to  custody  or  visitation  pursu- 
it ant  to  a  custody  determination  which  is  consistent 

19  with  the  provisions   of  such   section    1738A,   (i) 

20  wrongfully  removed  the  child  from  the  physical 

21  custody  of  such  person,  or  (ii)  wrongfully  retained 

22  the  child  after  a  visit  or  other  temporary  relin- 

23  quishment  of  physical  custody;  or 

24  (B)  the  court  determines  it  is  appropriate. 
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1  PARENT  LOCATOR  SERVICE 

2  Sec.  4.  Section  453  of  the  Social  Security  Act  (42 

3  U.S.C.  653)  is  amended  as  follows: 

4  (1)  At  the  end  of  subsection  (a),  strike  out  the 

5  period  and  insert  in  lieu  thereof  a  comma  and  "and  in- 

6  formation  as  to  the  whereabouts  of  any  absent  parent 

7  or  child  when  such  information  is  to  be  used  to  locate 

8  such  parent  or  child  for  the  purposes  of  enforcing  sec- 

9  tion  1203  of  title  18,  United  States  Code,  or  making 

10  or  enforcing  a  child  custody  determination,  as  defined 

11  in  section  1738A  of  title  28,  United  States  Code,  enti- 

12  tied  under  that  section  to  be  enforced  by  the  appropri- 

13  ate  authorities  of  other  States.". 

14  (2)  Insert  "or  for  the  most  recent  address  of  any 

15  absent  child"  immediately  after  "parent"  the  first  time 

16  it  appears  in  subsection  (b). 

17  (3)  At  the  end  of  subsection  (b),  strike  out  the 

18  period  and  insert  in  lieu  thereof  ",  (c)(4),  (c)(5),  (c)(6), 

19  or  (c)(7).". 

20  (4)  At  the  end  of  paragraph  (2)  of  subsection  (c) 

21  strike  out  "and". 

22  (5)  At  the  end  of  subsection  (c),  strike  out  the 

23  period  and  insert  in  lieu  thereof  a  semicolon. 

24  (6)  Add  the  following  new  paragraphs  after  para- 

25  graph  (3)  of  subsection  (c): 
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1  "(4)  any  agent  or  attorney  of  any  State  having  in 

2  effect  a  plan  approved  under  this  part,  who  has  the 

3  duty  or  authority  under  the  law  of  such  State  to  en- 

4  force  a  child  custody  determination,  as  defined  in  sec- 

5  tion  1738A  of  title  28,  United  States  Code,  entitled 

6  under  that  section  to  be  enforced  by  the  appropriate 

7  authorities  of  other  States; 

8  "(5)  any  court  having  jurisdiction  to  make  or  en- 

9  force  such  a  child  custody  determination,  or  any  agent 

10  of  such  court; 

11  "(6)  any  parent,  legal  guardian,  attorney,  or  agent 

12  of  a  child  sought  to  be  located  pursuant  to  subsection 

13  (a)  of  this  section;  and 

14  "(7)  any  agent  or  attorney  of  the  United  States 

15  who  has  the  duty  or  authority  to  investigate,  enforce, 

16  or  bring  a  prosecution  under  section  1203  of  title  18, 

17  United  States  Code.". 

18  (7)  In  subsection  (f),  insert  "or  a  child  who  is  the 

19  subject  of  subsection  (c)(4),  (c)(5),  (c)(6),  or  (c)(7)"  after 

20  "(c)(3)". 

21  PARENTAL  KIDNAPING 

22  Sec.  5.  Chapter  55  of  title  18,  United  States  Code,  is 

23  amended  by  adding  immediately  after  section  1202  the  fol- 

24  lowing  new  section: 


47-1459    0-79 
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1  "§1203.  Parental  kidnaping 

2  "(a)  Subject  to  the  jurisdictional  requirements  of  subsec- 

3  tion  (c),  whoever  intentionally  restrains  a  child  in  violation  of 

4  any  other  person's  right  of  custody  or  visitation  arising  from 

5  a  custody  determination  entitled  to  enforcement  under  section 

6  1738A  of  title  28,  United  States  Code,  and  who  has  a  rela- 

7  tionship  to  that  child  as  described  in  subsection  (b),  and — 

8  "(1)  conceals  the  child  without  good  cause  and 

9  holds  him  in  a  place  where  he  is  not  likely  to  be  found 

10  for  more  than  seven  days,  shall  be  fined  not  more  than 

11  $10,000,  or  imprisoned  not  more  than  six  months,  or 

12  both;  or 

13  "(2)  restrains  the  child  without  good  cause  for 

14  more  than  thirty  days,  shall  be  fined  not  more  than 

15  $10,000,  or  imprisoned  not  more  than  thirty  days,  or 

16  both. 

17  "(b)  Persons  having  the  relationship  required  under  sub- 

18  section  (a)  are  relatives  by  blood  or  marriage,  guardians, 

19  foster  parents,  and  agents  of  such  persons. 

20  "(c)(1)   The   provisions   of   subsection   (a)   shall   apply 

21  only  if— 

22  "(A)  the  child  is  willfully  transported  in  interstate 

23  or  foreign  commerce; 

24  "(B)  the  exercise  or  enjoyment  of  the  right  of  cus- 

25  tody  or  visitation  violated  by  this  offense  requires  the 
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1  crossing  of  a  State  or  United  States  boundary  by  the 

2  child  or  the  person  entitled  to  the  right  violated  by  this 

3  offense; 

4  "(C)  any  such  act  against  the  child  is  done  within 

5  the  special  maritime  and  territorial  jurisdiction  of  the 

6  United  States; 

7  "(D)  any  such  act  against  the  child  is  done  within 

8  the  special  aircraft  jurisdiction  of  the  United  States  as 

9  defined  in  section  101(32)  of  the  Federal  Aviation  Act 

10  of  1958  (49  U.S.C.  1301(32));  or 

11  "(E)  the  child  is  a  foreign  official,  an  internation- 

12  ally  protected  person,   or  an   official  guest  as   those 

13  terms  are  defined  in  section  1116(b)  of  this  title. 

14  "(2)  In  the  absence  of  facts  indicating  a  lack  of  Federal 

15  jurisdiction,  the  failure  to  release  the  victim  of  an  offense 

16  under  this  section  within  sixty  days  of  the  offense  is  a  suffi- 

17  cient  indication  of  the  possibility  that  Federal  jurisdiction 

18  exists,  by  virtue  of  the  movement  of  the  victim  across  a  State 

19  or  United  States  boundary,  to  justify  the  commencement  of  a 

20  Federal  investigation  subject  to  the  provisions  of  subsection 

21  (g)  of  this  section. 

22  "(d)  As  used  in  this  section,  the  term — 

23  "(1)  'child'  means  a  person  of  not  more  than  four- 

24  teen  years  of  age; 
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1  "(2)  'consent'  includes,  but  is  not  limited  to,  will- 

2  ing  assent,   but  does  not  include  assent  given  by  a 

3  person — 

4  "(A)  who  is  legally  incompetent  to  authorize 

5  the  conduct  assented  to; 

6  "(B)  who  is,  by  reason  of  age,  mental  dis- 

7  ease  or  defect,  or  intoxication,  manifestly  unable, 

8  or  known  by  the  person  alleged  to  have  violated 

9  this  section  to  be  unable,  to  make  a  reasonable 

10  judgment  as  to  the  nature  or  harmfulness  of  the 

11  conduct  assented  to;  or 

12  "(C)    whose    assent    is    induced    by    force, 

13  threat,  intimidation,  or  deception;  and 

14  "(3)  'restrain'  means  to  restrict  the  movement  of 

15  the  child  without  consent  of  the  person  whose  right  of 

16  custody  or  visitation  is  violated,  so  as  to  interfere  with 

17  that  child's  liberty,  by — 

18  "(A)  removing  him  from  his  place  of  resi- 

19  dence  or  school;  or 

20  "(B)  confining  him  in  any  place  or  moving 

21  him  from  one  place  to  another,  unless  such  con- 

22  finement  or  movement  is  trivial. 

23  "(e)  It  is  a  defense  to  a  prosecution  under  this  sec- 

24  tion  that — 
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1  "(1)  no  person  claiming  entitlement  to  a  right  vio- 

2  lated  by  this  offense  reported  the  offense  to  local  law 

3  enforcement  authorities   within   ninety  days   after  the 

4  beginning  of  the  restraint;  or 

5  "(2)  the  person  alleged  to  have  violated  this  sec- 

6  tion  returns  the  child  unharmed  not  later  than  thirty 

7  days  after  the  issuance  of  a  warrant  for  the  arrest  of 

8  that  person. 

9  "(f)  Any  sentencing  guidehnes  promulgated  for  an  of- 

10  fense  described  in  this  section  shall  include  a  reduction  in  the 

11  term  of  imprisonment,  or  penalty,  or  both,  in  any  case  in 

12  which  the  defendant  returns  the  child  unharmed. 

13  "(g)(1)  Any  person  claiming  entitlement  to  a  right  vio- 

14  lated  by  an  offense  under  this  section  shall — 

15  "(A)  notify  local  law  enforcement  authorities;  and 

16  "(B)  request  assistance  from  the  State  parent  lo- 

17  cator  service  in  locating  the  child  and  the  person  al- 

18  leged  to  have  violated  this  section. 

19  "(2)  The  State  parent  locator  service  shall  promptly 

20  seek  the  assistance  of  the  Federal  Parent  Locator  Service  in 

21  locating  the  child  and  the  person  alleged  to  have  violated  this 

22  section. 

23  "(3)  The  Federal  Bureau  of  Investigation  may  not  com- 

24  mence  an  investigation  of  an  offense  under  this  section  unless 

25  sixty  days  have  elapsed  after  both — 
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1  "(A)  a  report  is  filed  with  local  law  enforcement 

2  authorities  in  accordance  with  subsection  (g)(1)(A)  of 

3  this  section;  and 

4  "(B)  a  request  for  assistance  of  the  State  parent 

5  locator  service  is  made  in  accordance  with  subsection 

6  (g)(1)(B)  of  this  section.". 

7  (2)  The  table  of  sections  at  the  beginning  of  chapter  55 

8  of  title  18,  United  States  Code,  is  amended  by  inserting  after 

9  the  item  relating  to  section  1202  the  following  new  item: 

"1203.  Parental  kidnaping.". 


19 

Senator  Cranston.  This  morning  we  will  be  hearing  from  a  num- 
ber of  parents  who  have  suffered  the  anguish  of  having  a  child 
snatched,  as  well  as  from  several  distinguished  legal  experts  in  this 
area. 

Senator  AVallop  had  hoped  to  attend  this  hearing  but  was  unable 
to  come  today.  He  will  be  reviewing  the  transcript. 

I  am  particularly  pleased  to  introduce  our  first  witness,  John  Van 
de  Kamp,  district  attorney  for  Los  Angeles  County. 

John  has  been  deeply  involved  and  concerned  about  this  problem 
for  a  number  of  years.  I  am  pleased  that  he  is  able  to  appear  as  our 
first  witness  this  morning. 

John,  I  welcome  you. 

STATEMENT  OF  HON.  JOHN  K.  VAN  DE  KAMP,  DISTRICT  ATTORNEY, 

LOS  ANGELES  COUNTY,  CALIF. 

Mr.  Van  de  Kamp.  Thank  you  very  much,  Senator.  I  regret  that 
Senator  Wallop  cannot  be  here  because  the  two  of  you  have  taken  the 
lead,  more  than  any  other  legislators  in  the  Senate,  to  make  this  legis- 
lation a  reality. 

This  hearing  today  represents  a  significant  advance  in  the  govern- 
mental recognition  of  this  problem;  and  the  bill  which  we  will  talk 
about  today,  S.  105,  represents  a  major  achievement  for  the  anguished 
parents,  many  of  whom  you  are  going  to  hear  from  today,  who  have 
been  victimized  by  child  stealing,  as  well  as  for  the  concerned  citizens 
who  have  joined  with  those  parents  to  seek  stronger  measures  to  deal 
with  this  serious  crime. 

I  can't  leave  that  without  saying  something  else,  and  that  is  that  the 
real  winners  from  legislation  like  this  are  not  necessarily  the  parents; 
they  are  the  children  who,  in  a  very  real  sense,  are  the  truly  defenseless 
victims  of  this  kind  of  crime. 

I  am  pleased  that  you  are  here  in  Los  Angeles.  More  than  any  other 
community  in  the  country,  we  have  tried  to  focus  attention  on  this 
problem.  Members  of  the  group  who  are  here  today,  particularly  the 
Downers  and  those  that  work  with  them,  have  been  battling  long  and 
hard,  not  only  for  the  return  of  their  children,  but  for  better  laws  on 
the  books.  Their  tenacity  has  made  it  possible  to  get  as  far  as  we  have 
today. 

This  effort  started  in  a  public  sense  back  in  March  1977  when  I  con- 
vened a  public  hearing  at  the  request  of  the  Los  Angeles  County  Board 
of  Supervisors  at  the  Hall  of  Administration  to  gather  information  on 
this  problem ;  and  we  called  upon  private  witnesses  and  members  from 
the  Federal,  State,  and  local  governments  to  testify,  to  try  to  inform 
us  about  the  problem.  It  was  the  first  such  hearing  of  its  type  that  was 
held  in  the  Nation. 

The  most  effective  testimony  at  that  hearing  came  not  from  the  pub- 
lic officials  but  from  the  parental  victims  of  the  crime.  Witness  after 
witness,  parent  after  parent  testified  regarding  the  loss  of  their  chil- 
dren; about  the  emotional  and  financial  drain  that  child  stealing  hnd 
caused  them;  and  about  their  hopes  and  expectations  for  a  change  in 
the  legal  system's  response  to  their  problem. 
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We  had  53  witnesses  that  day  over  the  course  of  9  hours.  Two  of 
the  recurrent  themes  were : 

First:  That  child  stealin<r  is  really  a  form  of  child  abuse. 

Second:  That  the  parents  of  stolen  children  felt,  justifiably  or  not, 
a  deep  sense  of  guilt  that  they  were,  indeed,  responsible  for  the  chil- 
dren's loss. 

We  ex])osed  the  problems  of  jurisdictional  overlaps,  the  so-called 
pinir-pong  effect. 

We  were  able  also  to  expose,  to  some  degree,  the  result  of  the  legal 
system's  failure  to  deal  with  the  problem,  that  is,  self-help  alternatives 
where  people  had  gone  outside  the  system  to  try  to  get  their  children 
back,  sometimes  at  the  risk  of  committing  violations  in  order  to  do  so. 

One  of  the  key  recommendations  which  came  out  of  that  hearing 
involved  action  at  the  Federal  level;  S.  105,  being  considered  today, 
represents  the  kind  of  Federal  action  whicli  is  needed. 

Its  major  strengths,  in  my  view,  include  the  following : 

One :  Recognition  of  parental  kidnaping  as  a  Federal  crime. 

Two:  Involvement  of  Federal  agencies,  especially  the  FBI,  who 
have  tried  to  stay  away  from  this  field  as  much  as  possible. 

Three:  The  deterrent  effect  of  Federal  investigation  and  prosecu- 
tion, which  in  the  long  term  will  mean  it's  much  less  likely  that  parents 
will  try  to  steal  their  kids,  because  they  know^  that  somebody  is  out 
there  trying  to  do  something  about  it. 

Four :  National  uniformity  in  child  custody  determination. 

Based  on  our  experience  here,  I  would  like  to  make  a  few  comments 
regarding  some  of  the  particulars  with  respect  to  legislation. 

I  agree  with  the  legislation  in  principle  and  support  it.  And  so  I 
don't  intend  that  my  comments  that  follow  should  be  construed  as 
taking  away  from  that  in  any  degree;  but,  I  thought  it  might  be 
useful  to  raise  some  questions  which  I  have  with  the  bill  in  a  number 
of  particulars. 

The  first  section  of  the  bill  deals  with  full  faith  and  credit  given 
to  child  custody  determinations. 

That  section  requires  the  custodial  parent  to  go  to  court  to  obtain 
reimbursement  for  costs  involved  in  the  recovery  of  an  abducted  child. 

Now^,  as  any  parent  will  tell  you,  that's  going  to  create  additional 
burdens  on  them,  additional  legal  problems,  because  somebody  is  going 
to  have  to  get  them  to  court. 

I  recommend  a  possible  alternative.  It  may  not  be  dispositive  in 
all  cases,  but  it  would  be  in  some.  And  that  recommendation  is  inclu- 
sion in  the  bill  of  reimbursement  determination  procedures  incorpo- 
rated in  the  penalty  provisions  of  the  proposed  parental  kidnapmg 
law,  section  III  of  the  bill,  so  that  the  criminal  court  tliat's  dealing 
with  the  abducting  parent  can  also  order  direct  reimbursement  for 
the  victim  parent,  one  who  would,  under  this  bill  as  it's  presently  writ- 
ten, have  to  go  to  court  to  seek  independent  civil  recovery.  In  other 
words,  wrap  recovery  up,  if  possible,  into  one  proceeding. 

The  Parent  Locator  Service  portion  of  the  bill  is  a  very  satisfactory 
part  of  the  bill,  especially  since  it  does  not  impose  a  service  charge 
on  custodial  parents  for  the  use  of  that  service. 

Section  III  is  the  key  part  of  the  bill ;  that's  the  parental  kidnaping 
provision. 
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The  first  problem  I  see  with  the  section,  as  it's  written,  relates  to 
the  limits  of  FBI  involvement. 

Now,  I  know  that  the  FBI  is  not  particularly  happy  about  gettmg 
involved.  I  do  not  know  at  this  point  what  kind  of  input  they've  made ; 
and  so  I'm  speaking  in  the  dark,  and,  in  that  sense,  I'm  speaking 
philosophically. 

The  bill  in  section  1203  appears  to  say  that  a  Federal  crime  may  be 
committed  if  there  is  concealment  for  7  days  or  restraint  for  more  than 
30  days,  coupled  with  interstate  or  foreign  transportation  and  a  viola- 
tion of  custody  rights. 

Yet,  the  same  bill  says  that  the  FBI  may  not  commence  an  investi- 
gation until  60  days  have  elapsed  after  reports  have  been  filed  and  a 
request  for  State  parent  locator  assistance  has  been  made — even  if 
there  is  abundant  evidence  of  a  Federal  crime. 

In  other  words,  the  FBI  can't  come  in  until  60  days  after  that's 
done. 

That's  too  late,  in  my  view ;  especially  if  you  have  good  reason  to 
believe  that  there  is  evidence  of  a  crime. 

My  recommendation  is  this : 

FBI  jurisdiction  should  be  predicated  on  evidence  of  a  Federal 
crime,  without  that  60-day  delay  factor. 

Now,  when  there's  no  evidence  of  a  Federal  crime,  a  30-day  period 
prior  to  Federal  involvement  would  be  appropriate. 

With  direct  evidence,  though,  of  interstate  transportation  of  an  ab- 
ducted child,  the  FBI  investigation  should  start  nuich  earlier— per- 
haps within  7  days. 

The  60  day  requirement  is  likely  to  result  in  an  extremely  stale  trail. 
In  short,  the  earlier  you  get  at  it  the  better.  When  it's  fresh  in  people's 
minds,  people  get  after  it  and  on  it  and  sometimes  the  problem  can  be 
"solved  in  the  bud." 

I  see  two  problems  of  definition  in  section  1203,  which  creates  the 
crime  of  parental  kidnaping. 

One,  the  term  "good  cause"  is  used  in  the  section.  It  says,  "Whoever 
conceals  the  child  without  good  cause"  is  guilty  of  the  crime,  assuming 
the  other  factors  are  met. 

But  a  definition  of  the  term  "good  cause"  cannot  be  found.  I  think 
it  should  be  defined.  I  suggest  this : 

"Good  cause"  be  defined  as  follows :  Quote.  "Where  the  physical  or 
mental  well-being  of  the  child  is  in  grave  danger." 

I  say  that  because  the  "good  cause"  provision  as  it  is  now  tied  in 
could  be  used  as  a  great  escape  hatch  defense  for  an  abducting  parent 
with  a  sympathetic  story. 

Section  1203  defines  a  child  as  a  person  not  more  than  14.  Now,  my 
recommendation  in  that  respect  is  this : 

Since  a  child,  for  custody  determination,  is  defined  as  a  person 
under  the  age  of  18,  why  not  have  the  same  definition  under  section 
1203,  so  that  all  children  subject  to  custody  determinations  are 
protected  ? 

The  next  problem  that  I  would  like  to  mention  this  afternoon  is  that 
I  find  that  this  act  creates  an  absolute  defense  if  the  child  is  returned 
unharmed  within  30  davs  of  issuance  of  an  arrest  warrant. 

What  that  means  is  this:  The  crime  may  occur,  a  warrant  may  issue, 
and,  in  fact,  the  abducting  parent  or  the  guilty  parent  may  be  ar- 
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rested ;  but,  as  lon^  as  the  child  either  vohmtarily  or  involuntarily  is 
turned  over  back  to  the  orio^inal  jurisdiction,  there  is  a  defense,  an 
absolute  defense,  as  lon^  as  the  return  takes  place  within  30  days. 

"What  that  does,  in  my  view,  is  lead  to  the  short-term  unauthorized 
taking  of  children.  An  abducting  parent  would  go  scot-free  under 
Federal  law  if  the  child  is  returned  within  30  days. 

Furthermore,  as  I  say,  the  return  is  not  even  required  to  be 
voluntary. 

The  defense  woidd  apply  if  the  local  police  apprehended  the  violat- 
ing parent  and  returned  the  child  within  30  days  of  the  issuance  of  the 
warrant. 

The  deterrent  value  of  this  legislation,  in  my  view,  is  undermined 
by  that  provision.  Mitigating  circumstances,  of  course  should  be  con- 
sidered ;  but  they  should  not  be  applied  as  an  absolute  defense.  More 
appropriately,  they  should  be  considered  at  the  time  of  sentencing. 

So  my  recommendation  to  you  today  with  respect  to  that  is  to  elimi- 
nate that  provision :  that's  S.  105,  page  15,  lines  5  to  8. 

One  other  provision  concerns  me;  that's  the  requirement  that  the 
custodial  parent  notify  local  law  enforcement  within  90  days  of  abduc- 
tion, and  request  assistance  from  the  State  parent  locator  service.  Fail- 
ure to  do  so  provides  a  defense  to  prosecution. 

Well,  the  presumed  purpose  of  this  section  is  to  insure  exhaustion  of 
local  remedies.  However,  the  stringent  time  requirements  may  simply 
lead  us  back  to  further  attempts  at  self-help  by  custodial  parents  who 
simply  have  not  met  that  time  period  for  a  number  of  reasons. 

What  it  means  is  that  if  you  don't  do  it  in  90  days,  you're  out; 
there's  no  further  help  available  at  the  Federal  level. 

My  recommendation  is  this : 

Provide  a  lengthier  time  period — from  180  days  to  a  year — before 
a  failure  to  notify  local  law  enforcement  becomes  a  defense. 

Now,  after  saying  all  that,  let  me  say  this :  This  bill  is  a  step  in  the 
right  direction.  For  the  first  time,  parental  kidnaping  is  established  as 
a  Federal  crime. 

But,  I  think  further  refinement  along  the  lines  which  I've  indicated 
is  much  needed  if  this  law  is  going  to  provide  effective  deterrence  by 
serving  as  an  effective  inevstigative  and  prosecutive  device. 

As  I  said  at  the  beginning  of  my  remarks  here,  today's  hearing  and 
the  legislation  which  you  authored  are  significant  attempts  to  try  to 
cut  through  the  maze  of  legal  and  social  problems  which  surround  this 
area. 

I  look  forward  to  the  testimony  which  follows,  because  I  know  that 
those  wiio  will  follow^  me  will  have  a  number  of  personal  stories  that 
will  wrench  the  heart  and,  make  my  points  much  better  than  I  could 
hope  to  do. 

Thank  you. 

Senator  Cr^xnston.  Thank  you  very  much.  Those  are  very  helpful 
suggestions  and  recommendations  you  have  given  us.  I  do  have  a  cou- 
ple of  questions  I'd  like  to  ask  you,  if  I  may. 

Mr.  Van  de  Kamp.  Surely. 

Senator  Cranston.  Do  you  have  many  cases  brought  to  your  atten- 
tion, annually? 

Mr.  Van  de  Kamp.  Yes,  we  do.  I  don't  have  an  exact  count.  But, 
in  the  report  that  we  issued  in  1977,  I  estimated  some  50  to  75  cases 
were  brought  to  our  attention. 
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We  have  one  deputy  whom  I've  assigned  in  our  central  complaints 
unit — Martin  Oghigian— who  accepts  many  of  these  calls;  Ave've  filed 
a  good  number  of  cases  as  a  result  of  these  calls. 

Senator  Cranston.  Do  you  tliink  there  are  a  good  many  that  are  not 
brought  to  your  attention  which  are  unreported  cases  of  parental 
kidnaping  ? 

Mr.  Van  de  Kj^mp.  I'm  sure  there  are;  because,  as  I  think  people 
will  tell  you  today,  up  until  recently  there  has  been  little  hope  that 
that  will  do  any  good. 

Senator  Cranston.  An  added  element  that  can  bring  particular  an- 
guish to  the  victim  parent  is  that,  as  days  pass,  they  cannot  be  certain 
that  it  was  the  other  parent  that  did  the  kidnaping;  it  could  be  some- 
body else  who  has  taken  the  child  for  some  other  reason. 

Mr.  Van  de  Kamp.  That's  a  question  you  should  direct  to  the  par- 
ents. :My  guess  is  that  most  of  the  parents  will  indicate  they  know 
pretty  well  who  is  responsible  for  the  taking. 

Senator  Cr.\nston.  Your  thought  of  a  60-day  period  being  too  long 
is  an  interesting  one.  The  cold  trail  problem  seems  to  be  a  very  valid 
one. 

That  was  put  in,  in  part,  because  we  hoped  that  the  FBI  would  be 
less  negative  if  we  didn't  inject  them  immediately  into  the  case. 

Mr.  Van  de  Kamp.  Let  say  something  about  that.  I  don't  think  the 
FBI  is  going  to  be  particularly  happy  about  this  bill — anyway  you 
draw  it.  They  have  their  own  priorities.  I  have  spoken  to  the  Director. 
They  expect  a  budget  cut  this  year.  They  are  facing  some  difficult  de- 
cisions regarding  their  priorities. 

We  are  not  telling  them  through  this  bill  that  it  should  be  their 
principal  activity.  Not  at  all. 

But  we  are  saying  that  they  can  provide  assistance  in  finding  fugi- 
tives, just  as  they  have  under  the  unlawful  flight  provisions  of  18 
U.S.C.  1073;  and  to  have  them  there,  and  to  have  abductive  parents 
know  that  they  are  there  to  help,  adds  an  important  deterrent. 

Senator  Cranston.  Has  the  new  State  criminal  law  brought  about 
any  significant  change  in  the  attitude  of  law  enforcement  agencies  as 
fas  as  dealing  with  these  cases  ? 

Mr.  Van  de  Kamp.  I  believe  so. 

Again,  the  parents  can  respond  to  that,  because  I  think  that  they 
have  seen  the  Los  Angeles  Police  Department,  in  particular,  much 
more  interested  in  those  types  of  crimes  than  they  were  before. 

We  now  have  a  prospective  vehicle  that's  used.  On  occasion  it's 
drawn  penalties ;  on  occasion  it's  not. 

At  some  of  the  meetings  concerning  this  bill  members  of  law  en- 
forcement agencies  have  been  present.  They  are  interested  in  the  prob- 
lem, too,  because  they  are  hit,  as  we  are,  by  parents  who  have  lost  their 
children ;  and  they  want  to  be  able  to  respond  and  do  the  right  thing, 
too. 

Senator  Cranston.  Is  there  a  significant  difference  in  the  attitude 
of  law  enforcement  agencies  in  States  that  have  enacted  criminal  sanc- 
tions for  child  stealing,  as  opposed  to  those  where  there  are  no  criminal 
sanctions  ? 

Mr.  Van  de  Kamp.  I  can't  tell  you  that.  I  don't  know. 
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Senator  Ckanstox.  Do  you  think  that  cnaotnicnt  of  a  Federal  law 
like  the  bill  that  I've  introduced  will  encourage,  or  discourage,  local 
law  enforcement  eli'orts  in  this  particular  area? 

Mr.  Vax  de  Kaaip.  1  think  it  will  tend  to  encourage  it.  I  believe  that 
others  States  will  draw  on  our  experience  in  California. 

We  have  to  try  to  make  it  a  local  concern.  But  local  authorities  re- 
quire the  Federal  muscle  to  get  back  offenders  and  to  have  the  option 
of  charging  them  in  Federal  court. 

Senator  Ckaxstox.  One  troubling  issue  in  a  situation  where  a  kid- 
naping parent  is  apprehended  by  law  enforcement  agencies  is  the  care 
of  the  children  prior  to  being  physically  reunited  with  their  custodial 
parent. 

"What  have  been  your  experiences  with  that  problem;  and  do  you 
think  we  need  to  do  something  in  the  legislation  to  make  sure  the 
children  are  not  taken  to  juvenile  hall  or  other  secure  facilities  while 
they  are  waiting  to  be  reunited  with  their  proper  parent  ? 

]\Ir.  Van  de  Kamp.  "Well,  I  hope  that's  a  question  we  could  address 
to  the  parents  today.  I've  heard  a  variety  of  stories  on  that.  Occasion- 
ally they  go  to  juvenile  hall  waiting  for  the  other  parent  to  arrive. 

Most  of  the  parents  though,  are  so  interested  and  so  involved  that 
they  try  to  get  there  as  quickly  as  possible  to  reunite  with  their 
children. 

But  I  do  not  have  a  definite  view  on  that;  and  I  would  like  to  see 
that  asked  of  some  of  the  parent-witnesses  who  will  be  appearing  be- 
fore this  subcommittee  today. 

Senator  Craxstox'.  There  are  two  questions  I'd  like  to  pose  for  your 
written  response,  not  verbal  at  this  point.  I  may  have  others  also  of 
that  nature  after  this  hearing. 

First :  I  would  appreciate  it  if  you'd  take  a  look  at  the  definition  of 
persons  covered  under  criminal  provisions  of  S.  105  and  let  us  laiow 
if  you  think  that  those  provisions  should  be  expanded,  or  if  they  are 
too  broad,  in  light  of  your  own  experiences. 

Second :  I'd  appreciate  any  comments  you  might  have  on  whether 
the  State  and  Federal  Parent  Locator  Services  should  be  available  in 
situations  where  a  custody  decree  has  not  yet  actually  been  entered. 

"We  will  perhaps  have  some  other  questions  for  you. 

Also,  if  you  would  like  to  join  me  in  hearing  the  remaining  wit- 
nesses and  asking  any  questions  you  would  like  to,  I  would  be  pleased 
to  have  you  to  do  so. 

Mr.  Vax"  de  Kamp.  Fine.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Van  de  Kamp  and  questions  and 
responses  follows :] 
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TESTIMOOT  BY  DISTRICT  ATTORNEY  JOHN  VAN  DE  KAMP 
U.S.  SENATE  HEARING  ON  CHILD  STEALING  (  S.  105  ) 
PATRIOTIC  HALL,  WASHINGTON  ROOM,  LOS  ANGELES 
2:00  P.M.,  TUESDAY,  APRIL  17,  1979 


SENATOR  CRANSTON,  MEMBERS  OF  THE  COMMITTEE,  THIS  HEARING 
TODAY  MARKS  A  SIGNIFICANT  ADVANCE  IN  THE  GOVERNMENTAL  RECOGNITION  OF 
A  SERIOUS  PROBLEM  ~  CHILD  STEALING. 

THIS  HEARING  AND  U.S.  SENATE  BILL  105, WHICH  WILL  BE 
DISCUSSED  TODAY,  ALSO  REPRESENT  A  MAJOR  ACHIEVEMENT  FOR  TPffi  ANGUISHED 
PARENTS  WHO  HAVE  BEEN  VICTIMS  OF  CHILD  STEALING  AND  CONCERNED  CITIZENS 
WHO  HAVE  JOINED  WITH  THESE  PARENTS  TO  SEEK  STRONGER  MEASURES  TO  DEAL 
WITH  THIS  SERIOUS  CRIME. 

THE  ULTIMATE  WINNERS,  OF  COURSE,  IF  WE  OBTAIN  THIS  LEGIS- 
LATION WILL  BE  THE  CHILDREN  WHO  ARE  THE  TRULY  DEFENSELESS  VICTIMS 
OF  THIS  CRIME. 

IT  IS  APPROPRIATE  TO  HOLD  THIS  HEARING  IN  LOS  ANGELES  BE- 
CAUSE THIS  CITY  HAS  BEEN  A  CENTER  FOR  ACTION  AGAINST  CHILD  STEALING. 
PRIVATE  CITIZENS,  LEGAL  EXPERTS,  AND  PUBLIC  OFFICIALS  HAVE  BEEN 
MOST  ACTIVE  HERE  IN  CALLING  ATTENTION  TO  THIS  PROBLEM  AND  IN 
SEEKING  WAYS  TO  REMEDY  THE  SITUATION. 
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ON  MARCH  25,  1977,  I  CONVENED  A  PUBLIC  HEARING  AT  THE 
REQUEST  OF  THE  LOS  ANGELES  COUNTY  BOARD  OF  SUPERVISORS  TO  GATHER 
INFORMATION  ON  THIS  PROBLEM  FROM  FEDERAL,  STATE  AND  LOCAL  AGENCIES 
AND  CONCERNED  PRIVATE  INDIVIDUALS  AND  GROUPS. 

AS  FAR  AS  I  KNOW,  IT  WAS  THE  FIRST  SUCH  HEARING  IN  THE 
NATION. 

THE  MOST  EFFECTIVE  TESTIMONY  CAME  FROM  THE  PARENTAL 
VICTIMS  OF  THIS  CRIME.   WITNESS  AFTER  WITNESS  —  PARENT  AFTER 
PARENT  ~  TESTIFIED  REGAflDING  THE  LOSS  OF  THEIR  CHILDREN;  ABOUT 
THE  FINANCIAL  AND  EMOTIONAL  DRAIN  CHILD  STEALING  HAD  CAUSED  THEM; 
AND,  ABOUT  HOPES  AND  EXPECTATIONS  FOR  A  CHANGE  IN  THE  LEGAL 
SYSTEM'S  RESPONSE  TO  THIS  PROBLEM. 

FIFTY-THREE  WITNESSES  APPEARED  OVER  THE  COURSE  OF  NINE 
HOURS. 

KEY  ISSUES  WHICH  WERE  AIRED  WERE: 

~  CHILD  STEALING  AS  CHILD  ABUSE; 

—  THE  GUILT  IMPOSED  BY  THE  SYSTEM  ON  THE  PARENTS  OF 
STOLEN  CHILDREN; 

~  THE  PROBLEMS  OF  JURISDICTIONAL  OVER-LAPS,  THE  SO- 
CALLED  "PING-PONG"  EFFECT; 

—  AND,  THE  ALTERNATIVES  OF  SELF-HELP  OUTSIDE  THE  LEGAL 
SYSTEM. 
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ONE  OF  THE  KEY  RECOMMENDATIONS  WHICH  CAME  OUT  OF  THIS 
HEARING  INVOLVED  ACTION  AT  TPffi  FEDERAL  LEVEL. 

SENATE  BILL  105,  WHICH  IS  BEING  CONSIDERED  TODA%  REPRESENTS 
THE  TYPE  OF  FEDERAL  ACTION  WHICH  IS  NEEDED. 

ITS  MAJOR  STRENGTHS  INCLUDE: 

1.  RECOGNITION  OF  PARENTAL  KIDNAPPING  AS  A  FEDERAL  CRIME. 

2.  INVOLVEMENT  OF  FEDERAL  AGENCIES,  ESPECIALLY  THE  F.B.I. 

3.  THE  DETERRENT  EFFECT  OF  FEDERAL  INVESTIGATION  AND 
PROSECUTION. 

4.  NATIONAL  UNIFORMITY  IN  CHILD  CUSTODY  DETERMINATION. 
BASED  ON  OUR  EXPERIENCE  IN  LOS  ANGELES,  I  WILL  COMMENT 

TODAY  ON  THIS  LEGISLATION,  WHICH  I  SUPPORT  WITH  THE  FOLLOWING 
RECOMMENDATIONS. 

SECTION  I  -  FULL  FAITH  AND  CREDIT  GIVEN  TO  CHILD  CUSTODY 
DETERMINATION 

THIS  SECTION  REQUIRES  THE  CUSTODIAL  PARENT  TO  GO  TO  COURT 
TO  OBTAIN  REIMBURSEMENT  FOR  COSTS  INVOLVED  IN  THE  RECOVERY  OF  AN 
ABDUCTED  CHILD.   THIS  CREATES  AN  ADDITIONAL  BURDEN  FOR  THE  CUSTO- 
DIAL PARENTS, 

RECOMMENDATION;   REIMBURSEMENT  DETERMINATION  PROCEDURES 
SHOULD  BE  INCORPORATED  IN  THE  PENALTY  PROVISIONS  OF  THE  PROPOSED 
PARENTAL  KIDNAPPING  LAW  (18  USC  1203)  WHICH  IS  SECTION  III  OF  THIS 
BILL  SO  THAT  THE  CRIMINAL  COURT  CAN  ORDER  DIRECT  REIMBURSEMENT  FOR 
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THE  VICTIM.  (S.  105,  P.  9,  LINES  1-24). 

SECTION  II  -  PARENT  LOCATOR  SERVICE 

THIS  SECTION  OF  THE  BILL  APPEARS  TO  BE  SATISFACTORY, 
ESPECIALLY  SINCE  IT  DOES  NOT  IMPOSE  A  SERVICE  CHARGE  ON  CUSTODIAL 
PARENTS  FOR  USE  OF  THE  SERVICE. 

SECTION  III  -  18  use  1203  PARENTAL  KIDNAPPING 

THE  FIRST  PROBLEM  THAT  I  SEE  WITH  THIS  SECTION  RELATES  TO 
THE  LIMITS  ON  F.B.I.  INVOLVEMENT. 

SECTION  1203  APPEARS  TO  SAY  THAT  A  FEDERAL  CRIME  MAY  BE 
COMMITED  IF  THERE  IS  CONCEALMENT  FOR  7  DAYS  OR  RESTRAINT  FOR  MORE 
THAN  30  DAYS  COUPLED  WITH  INTERSTATE  OR  FOREIGN  TRANSPORTATION 
AND  A  VIOLATION  OF  CUSTODY  RIGHTS.   YET,  IT  ALSO  SPECIFIES  THAT 
THE  F.B.I.  MAY  NOT  COMMENCE  AN  INVESTIGATION  UNTIL  60  DAYS  HAVE 

ELAPSED  AFTER  REPORTS  HAVE  BEEN  FILED  AND  A  REQUEST  FOR  STATE 

PARENT  LOCATOR  ASSISTANCE  HAS  BEEN  MADE  —  EVEN  IF  THERE  IS 

ABUNDANT  EVIDENCE  OF  A  FEDERAL  CRIME. 

RECOMMENDATION:   F.B.I.  JURISDICTION  SHOULD  BE  PREDICATED 

ON  EVIDENCE  OF  A  FEDERAL  CRIME  WITHOUT  THE  60-DAY  DELAY  FACTOR. 

WHEN  THERE  IS  NO  EVIDENCE  OF  A  FEDERAL  CRIME,  A  30- DAY  PERIOD 
PRIOR  TO  FEDERAL  INVOLVEMENT  WOULD  BE  APPROPRIATE.   WITH  DIRECT 
EVIDENCE  OF  INTERSTATE  TRANSPORTATION  OF  AN  ABDUCTED  CHILD, 
THE  F.B.I.  INVESTIGATION  SHOULD  BEGIN  IN  SEVEN  DAYS.   THE  60-DAY 
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REQUIREMENT  IS  LIKELY  TO  RESULT  IN  AN  EXTREMELY  STALE  TRAIL. 
(S.  105,  P.  13,  LINES  14-21;  P.  15,  LINES  23  -  25). 

I  SEE  TWO  PROBLEMS  OF  DEFINITION  IN  SECTION  1203,  WHICH 
CREATES  THE  CRIME  OF  PARENTAL  KIDNAPPING. 

THE  TERM  "GOOD  CAUSE"  USED  IN  THIS  SECTION  —  "WHOEVER 
CONCEALS  THE  CHILD  WITHOUT  GOOD  CAUSE"  ETC.  IS  NOT  DEFINED  FURTHER. 

RECOMMENDATION:  "GOOD  CAUSE"  BE  DEFINED,  I.  E.  "WHERE  THE 
PHYSICAL  OR  MENTAL  WELL-BEING  OF  THE  CHILD  IS  IN  GRAVE  DANGER'! 
(S.  105,  P.  12,  LINE  8,  LINE  13). 

SECTION  1203  DEFINES  A  CHILD  AS  A  PERSON  NOT  MORE  THAN  14. 
(S.  105,  P.  13,  LINES  23-  24). 

RECOMMENDATION:  SINCE  A  CHILD,  FOR  CUSTODY  DETERMINATION, 
IS  DEFINED  AS  A  PERSON  UKDER  THE  AGE  OF  18,  SECTION  1203  SHOULD 
USE  THE  SAME  DEFINITION  SO  THAT  ALL  CHILDREN  SUBJECT  TO  CUSTODY 
DETERMINATIONS  ARE  PROTECTED. 

THE  NEXT  PROBLEM  THAT  I  SEE  WITH  THIS  ACT  INVOLVES  THE 
ABSOLUTE  DEFENSE  ESTABLISHED  BY  THE  RETURN  OF  THE  CHILD  UNHARMED 
WITHIN  30  DAYS  OF  ISSUANCE  OF  AN  ARREST  WARRANT. 

THIS  WOULD  LEAD  TO  SHORT-TERM  UNAUTHORIZED  TAKING  OF 
CHILDREN.   AN  ABDUCTING  PARENT  COULD  GO  SCOT-FREE  UNDER  FEDERAL 
LAW  IF  THE  CHILD  WAS  RETURNED  WITHIN  THIRTY  DAYS.   FURTHERMORE, 
THE  RETURN  IS  NOT  EVEN  REQUIRED  TO  BE  VOLUNTARY.   THE  DEFENSE 
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WOULD  APPLY,  IF  THE  LOCAL  POLICE  APPREHENDED  THE  VIOLATING  PARENT 
AND  RETURNED  THE  CHILD,  WITHIN  30  DAYS  OF  THE  ISSUANCE  OF  THE 
WARRANT.   THE  DETERRENT  VALUE  OF  THIS  LEGISLATION  IS  UNDERMINED 
BY  SUCH  A  PROVISION.   SUCH  MITIGATING  CIRCUNSTANCE  MAY  APPROPRIATELY 
BE  CONSIDERED  AT  THE  TIME  OF  SENTENCING. 

RECOMMENDATION:   THIS  PROVISION  BE  ELIMINATED.  (S.  105, 
P.  15,  LINES  5-8). 

ONE  OTHER  PROVISION  OF  SECTION  1203  CONCERNS  ME.   THIS 
IS  THE  REQUIREMENT  THAT  THE  CUSTODIAL  PARENT  NOTIFY  LOCAL  LAW 
ENFORCEMENT  AND  REQUEST  ASSISTANCE  FROM  THE  STATE  PARENT  LOCATOR 
SERVICE  WITHIN  90  DAYS  OF  ABDUCTION. 

FAILURE  OF  A  CUSTODIAL  PARENT  TO  MEET  THESE  REQUIREMENTS 
PROVIDES  A  DEFENSE  TO  PROSECUTION. 

THE  PRESUMED  PURPOSE  OF  THIS  SECTION  IS  TO  INSURE 
EXHAUSTION  OF  LOCAL  REMEDIES;  HOWEVER  THE  STRINGENT  TIME  REQUIRE- 
MENTS MAY  SIMPLY  LEAD  US  BACK  TO  FURTHER  ATTEMPTS  AT  SELF-HELP 
BY  CUSTODIAL  PARENTS  WHO  DO  NOT  MEET  THE  TIME  PERIOD. 

RECOMMENDATION;  A  LENGTHIER  TIME  PERIOD  —  FROM  180  DAYS 
TO  A  YEAR  —  SHOULD  BE  ESTABLISHED  BEFORE  FAILURE  TO  NOTIFY  LOCAL 
LAW  ENFORCEMENT  BECOMES  A  DEFENSE.  (S.  105,  P.  15,  LINES  1  -  4). 

SECTION  1203  IS  A  STEP  IN  THE  RIGHT  DIRECTION.   FOR  THE 
FIRST  TIME,  PARENTAL  KIDNAPPING  IS  ESTABLISHED  AS  A  FEDERAL  CRIME. 
BUT,  FURTHER  REFINEMENT  ALONG  THE  LINES  WHICH  I  HAVE  INDICATED  IS 
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NEEDED  IF  THIS  LAW  IS  GOING  TO  PROVIDE  EFFECTIVE  DETERRENCE  BY 
SERVING  AS  AN  EFFECTIVE  INVESTIGATIVE  AND  PROSECUTIVE  DEVICE. 

AS  I  SAID  AT  THE  BEGINNING  OF  MY  REMARKS,  TODAY'S  HEARING 
AND  THE  LEGISLATION  WHICH  WE  ARE  CONSIDERING  ARE  AMONG  THE  MOST 
HOPEFUL  ACTIONS  I  HAVE  SEEN  TO  CUT  THROUGH  THE  LEGAL  AND  SOCIAL 
QUAGMIRE  WHICH  SURROUNDS  THE  ISSUE  OF  CHILD  STEALING.   I  LOOK 
FORWARD  TO  THE  TESTIMONY  WHICH  WE  WILL  HEAR  TODAY  AND  THE  ULTIMATE 
LEGISLATIVE  RESULT. 

### 
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QUESTIONS  POSED  BY  SENATOR  CRANSTON  AT  PARENTAL  KIDNAPING 
HEARING  HELD  APRIL  17,  1979,  LOS  ANGELES,  CALIFORNIA  FOR 
WRITTEN  RESPONSE  BY  JOHN  VAN  DE  KAMP,  DISTRICT  ATTORNEY, 
LOS  ANGELES  COUNTY,  CALIFORNIA. 


Question  1:   In  light  of  your  own  experience,  is  the  definition 
of  persons  covered  under  the  criminal  provisions  of  S-105 
satisfactory? 

Response:   I  am  satisfied  with  the  definition  of  those  subject 
to  prosecution  under  Sec.  -1203  as  stated  in  S-105.   It  covers 
those  persons  who  have  a  "family"  relationship  to  the  child, 
which  is  the  purpose  of  this  bill.   Those  not  subject  to 
prosecution  under  this  section  would  still  be  prosecutable 
under  18  USC  1201,  Kidnaping. 

Question  2:   Should  the  State  and  Federal  Parent  Locator  Service 
be  available  in  situations  where  a  custody  decree  has  not 
yet  been  entered? 

Response:   I  am  in  favor  of  having  both  the  State  and  Federal 
Parent  Locator  Service  available  to  authorized  persons  prior 
to  the  entry  of  a  custody  determination. 

It  is  essential  to  establish  a  workable  nationwide  system,  which 
includes  the  State  Parent  Locator  Services,  in  order  to 
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locate  parents  who  move  from  location  to  location,  not 
only  to  subject  them  to  possible  criminal  sanctions  and 
recover  abducted  children,  but  also  to  assist  in  the 
making  of  valid  child  custody  determinations. 
Presently,  certain  state  parent  locator  services  are 
available  only  after  a  custody  determination.   This 
conflict  with  S-105  can  be  corrected  by  further  amendment 
to  proposed  42  USC  653- 
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Senator  Cr.\xstox.  I  thank  you. 

Our  next  witness  is  Lawrence  H.  Stotter  of  San  Francisco,  accom- 
panied by  Corrine  Sutter  of  San  Francisco.  Thank  you  very  mucli 
for  joining  us  here  today. 

STATEMENT  OF  LAWRENCE  H.  STOTTER,  ATTORNEY,  SAN 
FRANCISCO,  CALIF.,  ACCOMPANIED  BY  CORRINE  SUTTER,  SAN 
FRANCISCO,    CALIF. 

Mr.  Stotter.  Thank  you,  Senator  Cranston,  and  members  of  the 
committee. 

District  Attorney  Van  de  Kamp,  I  am  glad  to  see  that  you  have 
joined  the  hoaring,"because,  frankly,  I  appreciate  the  remarks  that  you 
have  rendered  here  just  recently  very  much. 

I  will  introduce  Corrine,  here  to  my  right,  in  a  moment. 

But  I  appear  before  you  today  in  a  twofold  category— personally, 
as  a  member  of  the  State  Bar  of  California,  and  a  practitioner  of  f am- 
ilv  law  for  approximately  20  years,  almost  exclusively  in  family  law. 
'During  the  course  of  this  period,  I  have  been  past  chairman  of  the 
California  State  Family  Law  Section,  and  I  am  the  immediate  past 
retiring  chairman  of  the  American  Bar  Association  Family  Law 
Section. 

During  the  course  of  these  years,  it  has  been  my  misfortune,  I  sup- 
pose, to  have  had  numerous  cases  involving  the  question  of  interstate 
and  international  child  stealing  to  deal  with,  and  have  really  on  these 
cases  appeared  probably  in  seven  or  eight  different  States  of  the  Union 
in  attempting  to  argue  the  merits  of  a  particular  case. 

I  have  also  had  dealings  with  foreign  nations,  foreign  lands,  and 
that's  another  problem. 

I  also  appear  before  you  today  on  behalf  of  the  American  Bar  Asso- 
ciation with  the  authority  of  the  board  of  governors  and  house  of  dele- 
gates of  the  American  Bar  Association.  In  that  capacity,  as  a  repre- 
sentative of  the  American  Bar  and  California  Trial  Lawyers,  we 
strongly  endorse  adoption  of  the  bill  that  your  committee  is  having 
hearings  on  today. 

It  is,  I  am  sure,  known  to  you  and  should  be  recognized  that  the 
statistic  of  divorce  in  this  country  has  now  exceeded  1  million  a  year 
and  that  that  figure  is  now  a  recurrent  figure  every  year.  The  recogni- 
tion of  that  fact  also  statistically  discloses  that  there  are  at  least  1  mil- 
lion children  a  year,  each  year,  who  are  the  subject  of  broken  homes. 

The  statistic.  Senator  Cranston,  of  25,000  involved  in  child  abduc- 
tion probably  is  considerably  low.  When  you  recognize  that  each  year 
is  a  cumulative  figure  based  upon  prior  years'  figures,  you  recognize 
that  we  are  really  dealing  with  what  probably  are  from  5  million  to 
10  million  children  of  broken  homes  at  any  given  particular  time,  and 
the  statistics  of  self-help  are  really  overwhelming. 

The  American  Bar  Association  regularly  receives  communications 
from  parents  without  attorneys,  and  with  attorneys,  from  all  50  States, 
seeking  help  and  insight  into  their  particular  problems. 

Personally,  it  has  been  my  experience  to  discover  that  in  every  case 
the  particular  eccentricities',  biases,  and  attitudes  of  a  particular  trial 
court  judge  in  each  State  differ  widely  and  dramatically. 
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I  have  had  the  unfortunate  experience  of  having  a  matter  litigated 
in  one  State  before  a  judge  and  a  resolution  of  that  matter  being  de- 
termined, and,  within  the  same  week,  having  that  child  abducted  to 
another  State,  and  appearing  before  a  judge  in  that  State  with  decree 
in  hand  and  having  that  judge  advise  me  that  he  was  going  to  take  a 
whole  new  look  at  the  matter  and  proceed  all  over  again,  even  though 
I  was  able  to  bring  before  that  particular  court  the  record  of  months 
of  litigation  and  preparation  on  that  particular  matter. 

We  have  dealt  before  judges  who  have  been  very  sympathetic  to 
such  matters  as  the  Uniform  Act  and  concern  for  the  national  prob- 
lem; and  judges  who  are  extremely  provincial  and  local  in  their  views 
and  are  concerned  only  for  the  particular  problem  involved  with  the 
parties  before  him,  or  the  particular  child,  and,  essentially,  are  cap- 
tain of  their  own  ship  and  totally  indifferent  to  the  problems  of  other 
States  or  uniformity  clause. 

The  costs  of  this  process  should  not  be  underestimated  at  all.  Those 
costs  in  many,  many  cases  range  as  high  as  $50,000.  The  costs  for  a 
number  of  people  with  whom  1  have  discussed  have  ranged  between 
$15,000  and  $20,000. 

The  problems  involve  not  only  transportation  and  attorney  fees  and 
living  costs  away  from  home,  but  very  substantial  costs  frequently 
incurred  through  the  use  of  investigators. 

It  has  been  my  experience  to  observe  that  the  litigation  of  these 
matters  occurs  frequently  in  two  States,  and  not  uncommonly  in  three 
or  four  States ;  and  the  need  for  some  national  uniformity  here,  some 
control  bill  such  as  you  set  forth  to  resolve  these  types  of  problems,  is 
really  overwhelmingly  necessary  and  long  overdue. 

The  young  lady  to  my  right,  Corrine  Sutter,  is  a  law  student  at  this 
particular  time  and  has  had  the  misfortune  of  having  to  relitigate 
problems  with  respect  to  her  son  in  four  States,  including  appeals  in 
more  than  one  State,  and  even  to  this  date  does  not  know  where  her  son 
is  or  her  husband. 

Now,  the  crossing  of  State  boundaries,  Senator,  creates,  as  you  have 
indicated,  very  substantial  problems.  But  those  problems  are  small 
compared  to  the  problems  of  crossing  national  boundaries. 

The  impact  of  the  growth  of  child  stealing  is  really  something  that 
has  been  a  surprise  to  all  of  us  operating  in  the  field. 

Several  years  ago,  it  was  the  belief  of  most  knowledgeable  people 
practicing  in  this  field,  that  these  were  isolated  incidents  and  that 
these  particular  problems  could  well  be  handled  at  the  local  level. 

An  mvestigation  in  this  field  causes  the  Family  Law  Section  of  the 
American  Bar  and  the  American  Bar  to  adopt  the  viewpoint  and  the 
recognition  that  this  is  no  longer  the  case.  The  matter  is  becoming 
rampant. 

The  problems  are  probably  increasing  because  of  the  mobility  of  our 
society  and  the  increasing  divorce  rate  and  breakup  of  families. 

It  is  also  increasing  oecause  of  the  very  substantial  amount  of 
media  attention  being  given  to  this  particular  area;  so  that,  in  one 
sense,  while  that  media  attention  is  finally  focusing  on  our  Federal 
legislators  and  State  legislators  into  doing  something  to  remedy  the 
problems,  it  is  also  advising  parents  who  wish  to  take  the  matter  into 
their  own  hands  that  they  really  have  the  method  of  doing  so,  and  they 
are  doing  so  without  hesitation. 
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On  the  international  level  this  problem  has  also  become  rampant; 
and  it  has  been  my,  also,  unfortunate  experience  to  try  to  deal  with 
the  State  Department  of  this  country  and  with  State  departments  of 
other  countries,  and,  again,  find  that  almost-complete  resistance  to  any 
type  of  cooperation  in  attempts,  except  sort  of  behind  the  scene,  de- 
pending upon  how  much  influence  one  can  bring  on  a  high  political 
level. 

The  State  Department  and  all  of  the  agencies  of  the  U.S.  Govern- 
ment almost  entirely  come  back  to  the  provisions  of  the  Lindbergh 
law,  Federal  kidnaping  statute,  which  provides  in  one  short  phrase 
the  exclusion  of  parents  from  involvement  in  that  act;  and  that  has 
been  used  as  the  excuse  by  almost  every  Federal  agency  as  indicating 
a  legislative  policy  against  involvement  in  this  particular  area;  and 
that  policy  now  is  written  into  the  manuals  of  the  various  State  agen- 
cies. I  can  cite  these  to  you;  I  have  them  with  me,  if  you  wish  to 
proceed  further ;  but  I  don't  want  to  take  the  time  at  this  time  to  do  so. 

I  might  add  that  I  was  pleased  to  see  my  good  friend  Professor 
Bodhenheimer  here.  She  has  just  returned  from  a  meeting  at  The 
Hague  involving  this  particular  problem  on  an  international  level; 
which,  again,  reflects  this  growing  recognition  of  this  particular 
problem. 

I  have  in  one  particular  case  the  personal  experience  of  a  woman 
who  had  the  custody  of  her  child  litigated  in  Switzerland,  had  the  child 
taken  by  an  American-citizen  father  back  to  this  State,  back  to  the 
State  of  California,  having  the  matter  litigated  and  the  child  returned 
to  her  pursuant  to  California  State  laws,  and  to  have  that  child 
dragged  from  a  schoolroom  approximately  2  years  ago  by  that  father 
and  into  this  country,  through  Canada,  through  forged  certificates, 
and  the  present  existence  of  that  father  being  unknown. 

All  attempts  to  enlist  the  aid  of  Federal  or  State  agencies  to  find 
and  locate  that  particular  parent  have  been  futile. 

A  reward  of  $10,000,  announced  nationally,  by  this  particular  parent 
has  brought  forth  not  even  a  response. 

The  need  for  Government  investigation  at  this  particular  level  is 
an  absolute  one.  Everything  else  has  proved  futile. 

It  remains  a  shock  to  the  average  practitioner,  and  even  more  so  to 
the  layman,  to  recognize  that  the  constitutional  right  of  full  faith  and 
credit  does  not  apply  to  child  custody  cases. 

Most  attorneys  are  shocked  to  learn  for  the  first  time  that  the  U.S. 
Supreme  Court  has  not  met  the  issue  on  the  four  times  during  the 
approximately  last  20  years  when  this  matter  has  come  before  it;  and 
that  basically  the  issue  allows,  as  far  as  the  U.S.  Supreme  Court  is  con- 
cerned, each  court  to  make  an  independent  determination  as  to  the  best 
interests  of  the  child. 

Many  judges  throughout  the  country,  in  good  faith  attempting  to 
fulfill  their  duties,  feel  that  they  have  an  absolute  obligation  to  review 
the  matter  independently. 

Those  of  us  in  the  field  feel  very  strongly  that  the  provisions  of  your 
act  which  require  full  faith  and  credit  and  to  establish  standards  and 
provisions  for  which  each  particular  court  could  view  the  matter  of 
which   forum   should   resolve  or  decide  these  matters  are  essential. 
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It  was  also  with  considerable  surprise  to  discover  that  the  same  pro- 
visions of  the  Lindbergh  Act  that  I  referred  to  a  few  minutes  ago  have 
also  been  adopted  by  our  Federal  agencies  for  a  means  of  not  applying 
existing  extradition  laws. 

So  the  parent,  even  discovering  the  location  of  a  particular  child,  has 
at  this  particular  time  no  remedy  of  enforcing  the  return  of  that  child 
to  a  particular  forum. 

The  heralded  Uniform  Child  Custody  Jurisdiction  Act,  which  is 
something  that  I,  as  a  former  State  chairman  of  the  California  Family 
Law  Section  Bar,  assisted  in  establishing  in  the  State  of  California 
and  which  you  feel  is  an  excellent  act  in  solving  a  lot  of  problems,  has 
at  this  time — and  I  correct  the  information  here  that  you  mentioned — 
at  this  time  it  has  been  passed  by  31  States.  There  are  several  more 
still  pending;  and,  within  approximately  the  last  year  to  18  months, 
10  of  those  have  had  new  enactments;  which,  again,  recognizes  the 
focus  of  the  legislatures  around  the  country  in  dealing  with  this  partic- 
ular problem  and  trying  to  stop  what  we  find  is  a  very  large  problem. 

The  fact  is  that  there  has  been  irregular  application  of  this  parti- 
cular act.  Senator  Cranston.  There  are  States  that,  in  spite  of  the  pas- 
sage of  this  act,  will  not  implement  its  activities.  There  are  those  who 
are  interpreting  it  wrongly. 

There  will  be  a  number  of  years  and  a  number  of  problems  in  which 
case  by  case  these  matters  will  be  ironed  out ;  and  it,  while  being  an 
excellent  law  and  one  that  should  be  fostered  at  every  opportunity, 
does  not  provide  all  the  answers ;  and  the  criminal  deterrent  set  forth 
in  the  proposed  legislation  is  probably  a  necessity. 

Now,  I  should  point  out  that  there  was  tremendous  resistance  by 
the  representatives  of  the  various  State  and  local  bar  associations  at 
the  American  Bar  Association  level  at  the  House  of  Delegates  when 
this  matter  was  first  brought  before  them. 

There  was  a  tremendous  feeling  that  making  criminals  out  of  par- 
ents was  an  undesirable  result.  As  a  result,  the  recommendations  of  the 
Family  Law  Section  for  establishing  the  type  of  Federal  legislation 
which  you  propose  was  voted  down. 

Thereafter,  the  Family  Law  Section  embarked  on  a  personal  educa- 
tional program  of  all  members  of  the  House  of  Delegates,  which  con- 
sists primarily  of  representatives  of  States  and  local  bar  associations. 

And  I'm  pleased  to  advise  the  court  that  at  the  August  meeting  of 
the  American  Bar  Association  in  New  York  this  past  year,  they  re- 
versed their  position  on  this  matter  and  adopted  a  series  of  resolutions. 
These  resolutions  that  were  adopted  by  the  American  Bar  Associa- 
tion, briefly,  are  as  follows : 

One;  That  the  American  Bar  Association  encourages  the  legisla- 
tures of  the  various  States  which  have  not  yet  adopted  the  Uniform 
Child  Custody  Jurisdiction  Act  to  do  so  at  the  earliest  opportunity. 

Two :  That  the  American  Bar  Association  urges  the  Congress  of  the 
United  States  to  enact  legislation  which  would  require  the  courts  of 
the  States  to  accord  full  faith  and  credit  to  the  child  custody  and  visita- 
tion decrees  of  each  State,  pursuant  to  article  IV,  section  1,  of  the  U.S. 
Constitution. 

Three:  That  the  American  Bar  Association  supports  the  child- 
snatching  provisions  set  forth  in  S.  1437,  the  Criminal  Code  Reform 
Act  of  1978,  as  passed  by  the  U.S.  Senate  on  January  30, 1978 ;  and  we 
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view  the  present  legislation  as  essentially  being  similar  and  even  im- 
proved from  the  legislation  which  was  endorsed  last  year. 

Four:  That  the  American  Bar  Association  recommends  that  upon 
the  occurrence  of  a  snatching  of  a  child,  and  a  request  for  assistance 
and  relief  by  the  custodial  parent  from  whom  said  child  was  removed, 
the  Department  of  Health,  Education,  and  Welfare,  the  State  Depart- 
ment, the  Justice  Department,  and  any  other  Federal  and/or  State 
agencies  who  can  provide  immediate  assistance,  make  their  existing 
resources  available  to  such  parent,  and  provide  such  assistance  as  is 
available  for  the  location  and  apprehension  of  the  child. 

Five :  That  the  American  Bar  Association  urges  the  U.S.  Congress 
in  treaties,  and  the  State  legislatures  in  statutes,  to  take  appropriate 
measures  to  provide  in  extradition  treaties  and  statutes  that  the  re- 
moval of  a  child  from  a  custodial  parent,  in  violation  of  an  existing 
court  decree,  to  another  State  or  country,  be  construed  as  an  extradit- 
able act. 

I  should  point  out  for  the  record  that  during  the  debate  of  these 
particular  resolutions,  rules  to  delete  the  criminal  provisions  of  S.  1437 
were  debated  at  length  in  the  House  of  the  American  Bar,  House  of 
Delegates,  and  were  defeated. 

At  this  time  we  believe  that  the  proposed  legislation  enlists  the 
Federal  Government  where  it  is  sorely  needed — in  the  location  of  the 
missing  child  and  establishing  a  forum  for  determining  which  parent 
should  have  custody,  leaving  to  the  States  the  actual  determination 
of  the  issue. 

Thus,  the  power  of  our  Government  is  asked  to  intervene  where  it 
is  appropriate,  between  States  and  not  between  parents. 

It  permits  use  of  the  Federal  investigative  facilities  when  that  of 
the  States  is  inadequate.  It  displays  sufficient  national  concern  about 
the  subject  to  encourage  increased  cooperation  by  other  governments. 

Both  personally,  and  on  behalf  of  the  200,000  members  of  the 
American  Bar  Association,  I  urge  passage  of  the  proposed  Parental 
Kidnaping  Prevention  Act  of  1979. 

At  this  time,  with  your  permission.  Senator  Cranston,  I  would  like 
to  introduce  Corrine  Sutter  and  ask  that  she  make  such  additional 
remarks  as  she  feels  appropriate. 

Senator  Cranston.  Thank  you  very  much. 

I  would  like  to  say  to  you  that  we  are  extremely  pleased  to  have 
the  support  of  the  ABA.  I  know  your  work  in  the  Family  Law  Section 
had  a  lot  to  do  with  that  support  being  forthcoming ;  and  many  par- 
ents are  very  grateful  to  you  for  that. 

Mr.  Stotter.  Thank  you. 

[The  prepared  statement  of  Mr.  Stotter  follows :] 
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MR.  CHAIRMAN  AND  MEI-IBERS  OF  lUiE  COMMITTEE: 

I  appear  before  you  personally,  as  a  menber  of  the 
Bar  of  the  State  of  California,  and  a  practitioner  specialized 
in  family  law  who  is  a  past  chairman  of  the  family  law  Section 
of  the  San  Francisco  County  Bar;  a  past  chairman  of  the  Family 
Law  Section  of  the  State  Bar  of  California;  a  past  chairman  of 
the  family  law  committee  of  the  California  Trial  Lawyers 
Association;  and  the  immediate  past  chairman  of  the  Family  Law 
Section  of  the  American  Bar  Association.   Currently  I  am  the 
Editor-in-Chief  of  the  American  Bar  Association  quarterly 
magazine,  "Family  Advocate."   Its  first  issue  was  devoted  to 
the  issue  of  custody  because  of  the  conclusions  that  it  was  the 
raost  pressing  problem  for  family  lawyers. 

In  addition',  I  appear  before  you  as  an  authorized 
representative  of  the  American  Bar  Association,  pursuant  to 
instructions  of  the  current  chairman  of  the  Family  Law  Section 
of  the  Association,  and  with  the  authority  and  approval  of  the_ 
House  of  Delegates  and  the  Board  of  Governors  of  that  Association. 

In  both  capacities,  I  appear  before  you  to  lend  support 
to,  and  urge  passage  of,  the  pending  legislation  S.105  and  H.R.1290, 
the  proposed  "Parental  Kidnapping  Prevention  Acti  of  1979." 

For  the  better  part  of  almost  twenty  years,  my  practice 
has  been  primarily  devoted  to  family  lav;  matters.   During  this 
period,  I  have  litigated  custody  and  visitations  disputes 
throughout  our  country,  and  have  personally  suffered  the  frustra- 
tions, lost  time,  and  enormous  financial  losses  involved  in 
returning  a  child  to  his  home  state  and  custodial  parent.   I 
have  argued  the  need  to  exercise  "comity";  i.e.,  unofficial 
recognition  of  the  decrees  of  other  state  courts,  before  judges 
from  Connecticut  to  Alabama,  from  Nev;  York  to  Hawaii,  and  from 
Texas  to  Wisconsin,  and  in  doing  so  have  found  my  appeals, 
regardless  of  the  merits  of  any  one  particular  case,  dependent 
solely  upon  the  personal  attitudes  and  experiences  of  the 
trial  court  judge  before  whom  the  matter  was  then  pending.   As 
you  would  expect  the  results  have  been  erratic  and  unpredictable, 
each  case  being  an  experience  unique  from  the  others. 

In  these  cases  the  frustrations,  anxiety,  anger  and 
rage  evidenced  by  the  parties  is  frequently  overwhelming.   The 
children  caught  in  this  process  are  frequently  brainwashed  by 
one  parent  to  the  point  of  outright  hatred  of  the  other.   They 
are  commonly  disturbed,  insecure,  and  in  need  of  security, 
counseling,  and  all  too  frequently  psychiatric  rehabilitation. 

The  costs  of  this  process  have  in  some  cases  exceeded 
$50,000,  and  for  the  average  citizen  are  beyond  his  or  her 
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reasonable  financial  capabilities.   Nevertheless,  the  process 
continues  because  of  the  belief  that  everything  else  is  secondary 
to  the  possession  of  the  chiid  or  children  in  question. 

It  is  a  conmon  experience  to  re-litigate  the  same 
issues  1(1  two  states,  but  not  at  all  unusual  to  have  to  do  so 
in  three  or  more  states.   The  young  law  student,  Corrine  Sutter, 
whom  I  have  brought  with  ne  today  has  had  to  go  through  this 
experience  in  four  states,  including  three  appeals,  and  still 
has  no  idea  where  her  son  is  today,  or  has  been  since  he  was 
last  removed  by  the  father  from  the  State  of  Massachusetts. 

The  crossing  of  state  boundaries  creates  problems 
enough   for  the  abandoned  parent  and/or  their  attorney.   But 
the  crossing  of  national  boundaries  triggers  obstacles,  both 
physical  as  well  as  legal,  which  are  almost  insurmountable. 
The  volume  of  international  child  stealing  has  increased,  as 
v;ith  inter-state  incidents.   At  this  moment,  I  have  a  client 
in  Barcelona,  Spain,  who  successfully  litigated  custody  of  her 
two  children  in  Geneva,  Switzerland,  where  she  and  her  American- 
born  husband  lived  while  he  was  employed  by  a  NATO  agency,  as 
well  as  in  Palo  Alto,  California,  after  they  were  wrongfully 
taken  by  the  father  to  this  country.   Two  years  ago,  one  child 
v/as  literally  dragged  from  a  schoolroom  screaming  by  the  father 
who  has  since  returned  to  this  country  through  Canada,  but  whose 
location  has  never  been  discovered.   The  FBI,  IRS,  Justice 
Department,  State  Department,  and  Immigration  Department  have 
expressly  refused  to  provide  assistance  as  a  matter  of  policy. 
A  public  rev/ard  of  $10,000  has  also  failed  to  produce  the  child. 
Recognition  of  this  problem  on  an  international  basis  occasioned 
a  meeting  of  the  Hague  Conference  on  Private  International  Lav; 
at  The  Hague  in  March  of  this  year,  at  which  time  representatives 
of  23  countries  met  to  discuss  the  growing  problems  arising 
from  abductions  of  children  by  one  parent.   It  is  hoped  that  a 
treaty  will  eventually  be  drafted  v;hich  will  cope  with  the  problem. 
Obviously,  this  all  is  in  the  future. 

It  has  been,  and  remains  a  shock  to  the  average  person, 
both  layman  and  lawyer  alike,  to  learn  for  the  first  time  that 
the  "full  faith  and  credit"  guaranties  of  the  U.S.  Constitution 
do  not  apply  in  child  custody  cases,  or  that  the  Federal 
Kidnapping  Act  (the  conunonly  known  Lindberg  laws)  expressly 
exclude  abductions  of  a  minor  by  their  parent,  or  that  all  of 
the  agencies  of  our  federal  government  have  adopted  a  policy 
of  not  applying  existing  extradition  laws  (which  make  no 
exceptions)  to  requests  of  State  Attorney's  General  in  child 
snatching  cases,  even  if  the  state  of  origin  has  found  that  the 
acts  in  question  were  in  fact  that  of  a  misdemeanor  or  felony 
under  the  laws  of  that  state. 

In  child  custody  matters,  self-help  had  become  so 
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prevalent  that  it  becaune  mamdatory  to  advise  clients,  of  the>- 
advantages  and  threats  available  if  either  parent  chose., t2._^ 
exercise  their  rights  outside' the  law.       •     .. .,  ;  -.[  1-  t- 

It  was  thus  with  great  appreciation  that  we  approved  :• 
and  Jieral^ed  the  Uniform  Child  Custody  Jurisdiction  Act  (UCCJA1__ 
and  have  encouraged  its  adoption  by  the  states.   However;,^  even  . 
it  does  not  provide  all  the  answers.   Although  it  has  been  ten 
years  since  it  was  approved  by  the  Uniform  Commissioners  and  the 
Americcin  Bar  Association,  it  has  only  been  adopted  in  thirty-one 
states.  ,  — !  ■;<  •♦w.'^'-f  >i- 

Last  July,  Professor  Brigitte  Bodenheimer,  the  . 
Reporter  for  the  Act  and  an  acknowledged  authority  on  this 
subject  wrote  the  following  comments  to  the  Editor  of .  the^BNA^^^, 
Family  Law  Reporter:  .  .  ^    ^  f-M-:-^-*" 

"I  must  emphasize  again,  however,  that  I  do 
not  oppose  federal  criminalization  in  the  child  snatching..,^;., 
area.   I  do  oppose  one  particular  subsection  of  S.  14  37  -J^^'^' 
a  non-criminal  provision  located  in  an  entirely  different 
part  of  the  huge  bill  which  has  nothing  to  do  with  the  - 
criminal  provision  on  custodial  interference.   In  fact,..-. 
I  go  along  with  Family  Law  Section  Chairman  Lawrence  ^>*-*'*  ": 
Stotter's  assessment  of  the  increasing  seripusness  of.  the^-'^^-^ 
childsnatching  problem.   I  believe  that  remedies  are  needed^^ 
on  all  three  levels  -  state,  federal,  eind  international.   ^:^ 
The  UCCJA  although  it  has  reached  the  half-way  pointt*as 
you  reported,  cannot  do  the  job  alone.   We  need  national 
locating  and  investigative  services,  and  we  need  a  .' 
criminal  deterrent." 

I  think  it  is  significant  that  the  ABA  was  requested 
by  its  members  to  look  into  this  problem  at  its  annual  meeting 
in  Chicago  in  August  1977.   At  that  time  the  Assembly  and  the 
House  of  Delegates  of  the  ABA  at  their  meeting  on  August  10, 
1977,  approved  and  referred  to  the  Section  of  Family  Law  the 
following  resolution  with  a  request  that  the  Section  study 
methods  of  improved  federal  law  enforcement  in  cases  of  child 
stealing  and  report  specific  findings  and  recommendations  to  the 
House  of  Delegates  at  the  1978  flidyear  Meeting,  to  wit: 

"Resolved,  that  the  ABA  approves,  in  principle, 
the  proposition  that  interstate  child  stealing  by  one 
parent  from  the  custodial  parent  is  a  serious  problem 
for  which  improved  federal  law  enforcement  is  needed***". 

In  response,  the  Section  of  Family  Law  of  the  ABA 
commenced  an  immediate  inquiry  into  the  matter  amd  concluded  that 
estimates  of  between  25,000  -  100,000  children  were  being 
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wrongfully  abductedL  each  yeau:  from  their  legal  custodiauis  bj'***^-  ^, 
,  dissatisfied'  parents  who  wished  to-  reject  o»  ignore.  tho»  ■ettx.t-:r^|^.:rm 
terms  of  marital  agreements  or  court  orders.   This  conduct"  ~ '""'•; 
was  in  fact  magnified  by  the  hational  yearly  increase-  inr-»  _ .     ^  ^ 
broken  families  and  their  geographic  separation-   In  short/.      ]!"« 
parents  had  learned  that  state  and  national  boundaries  could      -• c^ 
in  fact,  afit  as  a  shield  to  protect  them  from  the- legal,  consequences., 
of  their  unlawful  use  of  self-help.  } ,-.    ,  ic>2  -.ion  o£  an ~'<£i£I- ~ 

TJhen  the  matter  was  first  reported  back  to  the  ABA 
House  of  Delegates  at  the  1978  mid-year  meeting  of  the 
Association,  the  suggestion  that  any  federal  legislation.  iiuthi& 
area  was  appropriate  brought  forth  an  outpouring  of  indignation,, 
particularly  as  it  related  to  federal  criminalization  as  a 
solution,  and  all  proposals  for  federal  solutions  were  soundly-«-- 
repudiated  by  a  vote  of  135  to  82.   The  concern  of  the  Delegates  - 
was  apparently  to  avoid  racdcing  "loving  parents  into'  federal;,  ; 
criminals."-   •.  -   -  ,  .     •'■"   (_^  ;•■  cJi- Ti-^s   -,: 

The  Fcunily  Law  Section  felt  '■that  the  vote  was  iir  f actt££^.' 
the  result  of  misunderstanding,  misinformation  and  emotionalism,-^ 
Thereafter,  it  embarked  on  a  personal  education  of  each  member  '^i^* 
of  the  House  of  Delegates.  \Then  the  matter  was  again  raised  -i - 
at  the  recent  annual  meeting  in  Hew  York  City  in  August  1978,  .-  - 
the  House  of  Delegates  reversed  its  position  and  adopted,  the^'^*^ 
following,  five  resolutions;  to  wit:  .-  ..  •..,,.:  -  ^  ^a  ,.4  '.'^.^iiyopTfT^iS^? 

"■•  (1)  BE  IT  RESOLVED,  the  Americam  Bar  AssociatJonS«--^-^ 
encourages  the  legislatures  of  the  various  states  which,  have^'^^ 
not  yet  adopted  the  Uniform  Child  Custody  Jurisdiction  Act    "": 
to  do  so  at  the  earliest  opportunity. 

(2)  BE  IT  RESOLVED,  the  American  Bar  Associationi„. '^^.^isj 
urges  the  Congress  of  the  United  States  to  enact  legislation  ^ 
which  would  require  the  courts  of  the  states  to  accord  full 
faith  and  credit  to  the  child  custody  and  visitation  decrees 

of  each  state,  pursuant  to  Article  IV,  Section  1,  of  the  United 
States  Constitution.  "      ... 

(3)  BE  IT  RESOLVED,  the  American  Bar  Association 
supports  the  child  snatching  provisions  set  forth  in  S.  1437, 
the  "Criminal  Code  Reform  Act  of  1978",  as  passed  by  the  U.S. 
Senate  on  January  30,  1978. 

(4)  BE  IT  RESOLVED,  the  American  Bar  Association 
recommends  that  upon  occurrence  of  a  snatching  of  a  child, 
and  a  request  for  assistance  and  relief  by  the  custodial 
parent  from  whom  said  child  was  removed,  the  Department  of 
Health,  Education  and  V/elfare,  the  State  Department,  the 
Justice  Department,  and  any  other  federal  and/or  state  agencies 
who  Cem  provide  immediate  assistance,  make  their  existing 
resources  available  to  such  parent,  auid  provide  such  assistance 
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as  is  available  for  the  location  and  apprehension  of  the  child. 

(5)  BE  IT  RESOLVED, ^that  the  American  Bar  Association 
urges  the  United  States  Congress,  in  treaties  and  the  State 
legislatures,  in  statutes,  to  take  appropriate  measures  to 
provide  in  extradition  treaties  and  statutes  that  the  removal 
of  a  child  from  a  custodial  parent,  in  violation  of  an  existing 
court  decree,  to  another  state  or  country,  be  construed  as  an 
extraditable  act. 

It  is  significant  to  observe  that  attempts  to  delete 
the  criminal  provisions  of  that  portion  of  the  resolution 
favoring  S.14  37  were  debated  at  length  and  defeated. 

It  is  our  belief  that  the  meaningful  objections 
and  concerns  of  the  language  of  S.14  37  were  primarily  directed 
to  the  public  policy  exception  contained  in  S.14  37,  which  has 
now  been  deleted. 

In  conclusion,  the  proposed  legislation  enlists  the 
federal  government  v;here  it  is  sorely  needed;  i.e.,  in  the 
location  of  the.  missing  child  and  establishing  a  forum  for     ^ 
determining  which  parent  should  have  custody,  leaving  to  the 
states  the  actual  determination  of  the  issue.   Thus  the  power 
of  our  government  is  asked  to  intervene  where  it  is  appropriate, 
between  states,  but  not  between  parents.   It  permits  use  of  the 
federal  investigative  facilities  when  that  of  the  states  is 
inadequate.   It  displays  sufficient  national  concern  about 
the  subject  to  encourage  increased  cooperation  by  other 
governments. 

Both  personally,  and  on  behalf  of  the  200,000  members 
of  the  American  Bar  Association,  I  urge  passage  of  the  proposed 
"Parental  Kidnapping  Prevention  Act  of  1979." 


LAWRENCE  H.  STOTTER 
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Senator  Cranston.  Mr.  Sutter,  we  certainly  welcome  you. 

Ms.  Sutter.  Thank  you.  I  greatly  appreciate  the  opportunity  to 
be  hero. 

I  would  just  like  to  introduce  myself,  briefly,  so  you  know  who  I 
am.  I'm  a  law  student.  I  live  in  San  Francisco.  I'm  28  years  old. 

I  have  an  Si^-year-old  son,  whom  I  saw  11/^  years  ago  in  Boston. 

I'm  sorry.  This  is  very  difficult  for  me. 

The  interstate  aspects  of  my  case  have  been  going  on  for  about  6 
years.  I've  litigated  the  issue,  which  I'll  explain  a  bit  more  clearly,  if  I 
may,  Mr.  Stotter. 

I've  litigated  the  issue  in  four  States.  I've  gone  up  to  the  higher 
courts  in  three  of  those  States.  And  I  have  searched,  looking  for  my 
son,  in  yet  additional  States  beyond  those. 

I  think  that  if  the  proposed  legislation  had  been  in  effect  during 
the  period  of  time  that  my  case  transpired,  it  would  have  been  very 
helpful  at  many  different  points  along  the  way. 

I  think  it  might  be  helpful  to  point  out  what  happened  in  the  four 
States,  very  briefly.  The  original  custody  decree  was  made  in  Alabama, 
without  a  hearing  on  the  merits ;  so,  right  off  the  bat,  we  had  what's 
referred  to  as  a  punitive  decree. 

From  there,  the  situation  moved  to  California.  Within  the  first 
month  of  the  Uniform  Child  Custody  Jurisdiction  Act  having  been  in 
effect  in  California,  the  trial  judge  in  California  applied  the  act  very 
strictly  as  far  as  the  Home  State  Rule  went. 

But  he  spent  an  enormous  amount  of  time  analyzing  the  situation 
in  trying  to  decide  just  what  he  should  do  in  the  situation.  He  fa- 
cilitated an  investigation  into  the  merits  and  sent  all  that  evidence 
back  to  Alabama  and  referred  the  case  back  to  Alabama. 

Alabama  refused  to  hear  any  of  California's  comments. 

From  there,  my  case  went  to  Michigan  when  my  ex-husband  and  my 
son  moved  to  Michigan,  where  they  lived  for  over  2  years. 

Michigan  had  the  Uniform  Act.  And  I  went  to  Michigan  and  asked 
the  Michigan  court  to  enforce  my  Alabama  visitation  rights.  They 
refused. 

I  appealed ;  and  the  Michigan  appellate  court  sat  on  it  for  nearly  a 
year.  By  the  time  they  were  going  to  rule  on  it,  my  ex-husband  had  left 
the  State  once  again,  and  the  appellate  court  just  dismissed  the  action 
and  refused  to  consider  the  Uniform  Act,  once  again. 

Some  months  later,  I  found  out  through  private  investigators  that 
my  son  and  his  father  were  someplace  in  the  State  of  Massachusetts. 

During  all  of  this,  my  ex-husband  was  filing  motions  in  the  Ala- 
bama court,  where  no  one  had  lived  for  a  number  of  years,  trying  to 
terminate  my  rights. 

So,  upon  locating  them  in  Massachusetts,  I  went  to  Massachusetts. 
The  State  of  Massachusetts  does  not  have  the  Uniform  Act;  but  they 
were  very  interested  in  it;  and  I  find  the  trial  judges  there  apply  it. 
And  they,  indeed,  tried  to  apply  it  to  my  case. 

After  a  week  of  fighting  in  the  hallway  outside  the  courtroom,  fight- 
ing concerning  whether  or  not  I  was  even  allowed  to  exercise  my  visita- 
tion rights  according  to  the  initial  Alabama  decree,  I  got  to  see  my 
son  for  3  days  in  Massachusetts — after  posting  a  $1,000  bond  and  hav- 
ing travelled  across  the  country  numerous  times  during  that  year. 
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I  returned  my  son  to  his  father,  per  that  order,  and  the  court  was 
ready  to  proceed.  Massachusetts  being  the  new  home  State,  they 
wanted  to  look  into  the  merits  to  find  out  what  had  happened  to  my 
son. 

He's  been  brainwashed.  He's  been — [sobbing.] 

Two  days  hiter,  they  were  gone.  They're  still  gone. 

So  it's  been  li/^  years  since  I've  been  able  to  have  any  idea  where  my 
son  is.  Four  different  private  investigators  from  four  different  parts  of 
the  country  have  attempted  to  locate  them  and  have  been  unsuccessful. 

I  estimate  that  it  has  cost  me  out  of  pocket  something  like  $25,000  in 
this  effort;  and,  on  top  of  that,  many  people  have  been  very  helpful 
with  their  time  and  money  and  effort,  and  I'd  estimate  that  that's  been 
maybe  $15,000. 

I  don't  have  any  more  resources.  My  family  doesn't  either.  We  just 
liave  nothing  else  that  we  can  do. 

I  would  like  to  also  make  some  comments  about  my  opinion  of  the 
problem. 

I've  had  the  opportunity  to  steal  my  child  on  the  occasional  times 
when  I've  been  able  to  just  force  my  way  in  to  see  him  for  15  minutes 
before  I  got  thrown  out  by  my  ex-husband. 

I  never  stole  him.  I  never  snatched  him. 

But  I  thought  about  it.  And  it's  a  hard  situation.  Because  when  your 
child  is  in  a  very  bad  situation  and  you  know  it,  you  try  to  balance  that 
against  what's  going  to  happen  if  you  rip  him  off  and  you  take  him 
back,  in  my  case,  to  California  and  fight  it  out  again  in  court. 

So  at  this  time  I'm  waiting  to  see  whether  this  legislation  will  be 
enacted ;  and,  if  it  is,  I  think  it  will  be  very  helpful  in  my  case. 

I  think  there  are  a  couple  of  suggestions  that  I  would  just  like  to 
make,  in  closing. 

One  is  that  I  agree  that  the  60  days  before  the  FBI  gets  involved  is 
too  long.  People  can  hide,  and  they  don't  even  have  to  change  their 
name,  and  you'll  never  find  them.  You've  got  to  get  them  right  away. 

The  other  big  concern  that  I  have — and  probably  the  other  parents 
that  are  here  today  have — is  that  the  90-day  reporting  requirement, 
otherwise  you  don't  have  a  remedy,  if  this  legislation  passes  and  be- 
comes law,  it's  long  since  been  90  days  with  my  son  having  disappeared. 

I  think  that  some  way  to  implement  that  to  already  existing  prob- 
lems should  be  thought  about  and  included  in  this  legislation. 

ISIr.  Van  de  Kamp.  Could  I  ask  you  a  question  on  that,  the  90-day 
reporting  requirement;  did  you  report  to  local  law  enforcement  within 
90  days  after  your  son  was  stolen  ? 

Ms.  Sutter.  Xo,  it  didn't. 

I,  through  my  attorneys  in  various  States,  inquired ;  but,  I  found  out 
very  early  on  and  through  my  own  research  that  there  were  no  remedies 
and  that  law  enforcement  wouldn't  do  anything.  So  I  just,  you  know, 
I  didn't  do  that. 

Subsequently,  I  did  try 

Mr.  Van  de  Kamp.  Well,  in  talking  with  other  parents  who  have 
had  similar  problems,  do  you  find  that  many  of  them  will  try  to  get  the 
child  back  on  their  own  before  they  would  use  law  enforcement;  that 
there  is  a  certain  embarrassment  to  take  this  problem  to  law  enforce- 
ment very  earlv  on  ? 
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Ms.  Sutter.  I  think  that  people  try  and  go  to  their  lawyers.  I  think 
that  people  try  and  contact  the  judges  and  say,  "Help  me."  1  think 
that  the  people  don't  know  where  to  go. 

After  your  hrst  round  down  at  the  local  police  station,  you  find 
out  real  fast  that  no  one's  going  to  do  anything;  and  so  you  don't 
bother  going  back  there,  because,  i  mean,  you  just  know  that  isn't  going 
to  do  it. 

Mr.  Van  de  Kamp.  Well,  1  think  that's  a  pretty  apt  description  of 
where  we  are  today ;  and  1  understand  that. 

1  think  the  question  that  we're  raising  here  is  whether  or  not  we 
should  change  that  i)0-day  reporting  requirement.  You  think  it  should 
be  lengthened,  I  gather. 

Ms.  Sutter.  Yes. 

Mr.  Van  de  Kamp.  Now,  if  this  law  becomes  reality  and,  in  words, 
people  become  more  sensitized  that  they  can  go  to  law  enforcement 
and  obtain  help,  what  would  be  a  good  light  to  put  it  in  ?  So  that  it 
would  be  reported  to  law  enforcement. 

Ms.  Sutter.  I  think  that  if  people  feel  that  by  going  to  law  enforce- 
ment that  there  is  some  hope  that  their  children  will  be  located,  that 
people  would  go.  But  I  think  that  people  are  going  to  have  to  be  made 
aware  that  that's  available. 

I  think  that  your  suggestion  of  6  months  to  1  year  is  probably  a 
good  suggestion.  However,  I  would,  once  again,  like  to  say  that  the 
children  that  are  already  missing,  and  the  people  that  are  already 
in  this  situation,  they  need  to  be  considered — not  just  deterring  future 
abductions. 

Mr.  Van  de  Kamp.  Thank  you  very  much. 

Senator  Cranston.  You've  been  very  courageous  and  good  in  com- 
ing before  us,  and  it  has  been  very  helpful  to  us  for  you  to  do  so.  I 
appreciate  it  very  much.  I  know  how  difficult  it  is  for  you  to  sit  there 
under  such  trying  circumstances. 

Do  you  feel  that  if  this  bill  is  enacted,  that,  apart  from  the  penalties 
that  would  be  prescribed,  that  the  fact  that  such  a  law  existed  would 
have  some  psychological  impact  on  inhibiting  the  child  snatcher  ? 

Ms.  Sutter.  I  think,  in  the  long  run,  probably,  yes.  I  think  that  an 
example  is  going  to  have  to  be  set.  I  think  people  are  going  to  have 
to  see  that  the  act  is  enforced  and  things  are  going  according  to  how  the 
act  is  prescribed,  first. 

There  is  a  lot  of  skepticism  that  law  isn't  going  to  do  anything  to 
help  us.  We  don't  agree  with  that. 

Senator  Cranston.  Well,  I  liope  we  get  it  enacted  in  time  to  be  of 
help  to  yon;  and  I  have  reasonably  sound  expectations  that  we  can 
enact  it  in  this  session. 

Mr.  Stotter,  I'd  appreciate  it  if  you  would  provide  for  the  record 
copies  of  any  Federal  regulations  or  Government  manuals  which  state 
the  Federal  policy  against  getting  involved  in  child  snatching  cases. 

I  have  some  other  questions,  but  I  guess  I'll  have  to  ask  them  in  writ- 
ing, because  our  time  is  limited  and  we  have  several  other  witnesses. 

Mr.  Stotter.  Senator  Cranston,  there  were  just  two  comments  that 
you  had  asked  of  District  Attorney  Van  de  Kamp  that  I  might  com- 
ment on ;  because  it  has  been  my  observation  on  a  national  level  that 
there  is  a  very  distinct  difference  between  the  attitudes  of  local  law 
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enforcement  agencies  where  they  have  adopted  criminal  sanction  pro- 
visions for  child  stealing,  and  those  that  do  not. 

Those  that  do,  seem  to  take  a  much  more  concerned  and  positive 
attitude. 

No.  2  is  that  it's  been  also  my  observation  that  the  concerns  of  most 
of  the  parents  about  the  care  of  the  apprehension  of  children  is  really 
a  very  small  aspect  of  this  matter ;  that  once  those  children  are  located 
and  discovered,  the  inconvenience,  such  as  it  may  be,  of  being  in  a 
juvenile  hall  is  very  small  compared  to  the  type  of  problems  which 
were  then  concealed. 

Thank  you,  sir. 

Senator  CRAxs'rox.  Thank  you  both  very,  very  much.  You  are  of 
great  help  and  assistance  to  us. 

Our  next  witness  is  Brigitte  Bodenheimer  of  the  school  of  law  at 
the  University  of  California  at  Davis. 

Thank  you  for  joining  us.  We  would  appreciate  it  if  you  could  sum- 
marize your  remarks,  inasmuch  as  we  have  real  time  constraints  this 
afternoon. 

STATEMENT  OF  BRIGITTE  M.  BODENHEIMER,  PROFESSOR  OF  LAW, 
SCHOOL  OF  LAW,  UNIVERSITY  OF  CALIFORNIA,  DAVIS,  CALIF. 

Ms.  Bodenheimer.  All  right.  I  shall  skip  the  introduction. 

I  have  had  some  part  in  drafting  the  Uniform  Child  Custody  Juris- 
diction Act.  I  have  worked  in  this  area  for  many  years. 

I  am  very  much  pleased  about  this  legislation.  I  support  all  of  the 
provisions  in  principle,  and  some  of  the  provisions  with  reservations. 

I  am  particularly  happy  with  the  locator  service  provisions  and  the 
full  faith  and  credit  portion  in  principle.  As  to  the  criminal  deterrent, 
I  think  people  who  have  known  me  for  some  time  know  that  I've  had 
reservations  about  this  for  some  time. 

I  have  come  to  the  conclusion  that  a  criminal  deterrent  is  necessary 
and  that  the  involvement  of  the  FBI  is  necessary,  in  any  event,  when 
the  child  is  kidnaped  from  the  custodial  parent. 

Mr.  Stotter  has  referred  to  the  international  work  that  is  now  being 
done  to  draw  up  a  treaty  on  international  child  kidnaping.  I  repre- 
sented the  United  States  at  a  meeting  at  The  Hague  which  took  place 
in  March.  Delegates  of  22  countries  attended  and  deliberated  about 
possible  provisions  of  an  international  convention.  Probably  there  is 
going  to  be  a  treaty  by  1980.  It  would  be  most  helpful  if  this  legisla- 
tion would  be  in  place  at  the  time  when  we  meet  in  The  Hague  the 
next  time,  in  November  of  1979. 

Senator  Cranston.  We  will  try  our  best  to  get  it  passed  by  then. 

Ms.  Bodenheimer.  All  right.  Thank  you. 

Some  countries  are  ahead  of  us ;  some  countries  have  already  been 
able  to  locate  children  who  have  been  kidnaped  from  other  countries 
and  have  been  able  to  return  them  to  the  proper  parent. 

Also,  they  have  been  able  to  make  arrangements  for  visitation ;  for 
instance,  between  France  and  the  United  States  that  has  happened, 
insofar  as  France  is  concerned.  But  we  have  difficulty  in  reciprocating, 
because  we  don't  have  a  locating  service,  and  we  have  a  very  real 
problem  in  finding  children. 
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So  if  wo  had  tliis  bill,  it  would  become  much  easier  to  get  interna- 
tional a<;reement,  and,  I  suppose,  it  would  also  be  easier  to  get  a  treaty 
ratified  in  the  Senate  when  that  time  comes.  I  would  like  to  write  to 
you  a  that  time. 

Most  of  the  reservations  I  have  about  the  bill,  I  have  covered  in  my 
prepared  statement.  I  want  to  mention  only  one  matter  which  is  not 
in  my  statement.  It  has  to  do  with  the  problem  of  joint  custody. 

As  you  know,  many  parents  today  are  beginning  to  experiment  with 
having  joint  care  of  their  children  after  divorce.  In  some  cases  the 
experiment  works,  in  others  it  does  not. 

So,  my  question  is  what  is  the  effect  of  this  bill  in  cases  where  the 
joint  custody  experiment  does  not  work  ?  When  I  take  a  look  at  one 
of  the  criminal  sections  of  the  bill,  I  find  that  if,  for  instance,  a  father 
who  has  been  the  primary  caretaker  in  a  joint  custody  arrangement — 
quite  often  one  home  is  designated  as  the  primary  home — if  that  father 
finds  that  he  no  longer  can  stay  within  the  same  geographical  area, 
because  his  job  takes  him  elsewhere,  or  a  marriage  takes  him  else- 
where, or  they  just  haven't  been  able  to  get  along,  and  he  moves  to 
another  State,  giving  his  new  address,  he  would  be  punishable  under 
section  1203(a)(2)  for  restraining  the  child  for  more  than  30  days 
in  violation  of  the  joint  custody  decree. 

I  suggest  that  in  a  case  like  this  there  be  no  criminal  liability,  ex- 
cept for  concealment  of  the  child.  The  civil  courts  can  take  care  of 
cases  where  the  father's  and  child's  address  are  known. 

I  do  have  another  problem  with  joint  custody.  In  the  example  I 
gave  where  the  father  moved  away  with  the  child,  the  mother  may  go 
back  to  the  original  court  and  get.  custody  changed  to  her  so  she  be- 
comes the  sole  custodian. 

As  Mr.  Stotter  said,  many  courts  will  listen  to  the  person  who  is  in 
the  State,  who  lives  there.  So  she  gets  custody,  although  the  father 
has  been  the  prime  caretaker. 

That  is  what  I  call  a  punitive  custody  modification.  She  will  take 
this  decree,  which  is  enforceable  under  this  act,  and  the  other  State 
will  have  to  tear  the  child  aw^ay  from  the  father  and  give  the  child  to 
the  mother;  and,  in  addition,  the  father  will  be  a  kidnaper. 

So  I  should  like  to  propose  an  amendment — p.  5,  line  13 — which 
would  say  that  in  the  definition  of  "custody  deterniination"  there  be 
included  only  modifications  other  than  punitive  modifications. 

Custody  modifications  are  a  very  real  problem,  anyhow.  Some  of 
the  States  no  longer  allow  their  courts  to  just  change  custody  from  a 
father  to  the  mother,  and  vice  versa,  without  very  serious  reasons.  In 
some  States  the  requirement  is  that  only  if  there  is  danger  to  the  child 
can  the  court  move  the  child  to  the  other  parent. 

But  unfortunately,  many  of  the  States  don't  have  this  restriction, 
and  they  are  very  free  about  custody  modifications. 

Under  this  bill,  the  modification  decree  would  be  required  to  be  en- 
forced by  other  States,  and,  if  it  isn't  complied  with,  this  could  lead 
to  criminal  prosecution.  This  is  one  of  the  problems  I  see  with  the  bill. 
The  most  serious  problem  arises  with  respect  to  punitive  modifications, 
that  is,  custody  is  transferred  to  the  other  parent  because  the  primary 
custodial  parent  left  the  State.  Of  course,  visiting  rights  between 
States  are  enforceable  under  the  full  faith  and  credit  provisions  of 
this  bill. 
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I  have  a  few  other  amendments  which  are  in  my  statement.  They 
are  not  major.  If  you  don't  have  any  questions,  I  don^t  need  to  say  more. 

Senator  Cr.vxstox.  Thank  you  very,  very  much.  It  has  been  very 
helpful  for  you  to  come  to  be  with  us.  You  have  been  a  really  great 
leader  in  the  development  of  the  Uniform  Act  and  in  examining  the 
problem.  We  will  give  very  careful  thought  to  your  recommendations 
as  to  changes  in  the  bill. 

I  have  a  lot  of  questions  I  wanted  to  ask  you ;  but,  again,  I'm  going 
to  have  to  submit  them  in  writing  to  you  because  of  our  time  constraints 
today. 

It  would  be  helpful  if  you  would  submit  to  us  for  the  record  any 
information  you  have  on  methods  used  in  other  coimtries  to  deal  with 
this  problem. 

John,  do  you  have  any  questions  ? 

Mr.  Van  de  Kamp.  Thank  you;  and  will  you  also  include  for  the 
record  the  ideas  you  have  on  joint  custody.  I  find  that  very  interesting. 

Ms.  BoDEXHEiMEK.  Yes. 

Mr.  Van  de  Kamp.  So  if  you  could  submit  some  language  they  might 
consider.  That  would  be  very  useful. 

Senator  Cranston.  Thank  you  very,  very  much. 

Ms.  BoDENHEiMER.  Thank  you  very  much,  Senator. 

[The  prepared  statement  of  Ms.  Bodenheimer  and  information  sub- 
sequently supplied  for  the  record  follows :] 
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UNITED  STATES  SENATE 

SUBCOMMITTEE  ON  CHILD  AND  HUMAN  DEVELOPMENT 

THE  HONORABLE  ALAN  CRANSTON,  CHAIRMAN 

HEARING  ON  S.  105  and  H.R.  1290,  the  Proposed 

"Parental  Kidnapping  Prevention  Act  of  1979" 

Los  Angeles,  California,  April  17,  1979 

Statement  of  Brigitte  M.  Bodenheimer ,  Professor  of  Law 
University  of  California  Law  School,  Davis 

Mr.  Chairman,  I  teach  Family  Law  and  Children  and  the  Law  at 
the  University  of  California  Law  School  at  Davis.   I  served  as 
Reporter-Draf tsperson  in  the  preparation  of  the  Uniform  Child 
Custody  Jurisdiction  Act  (UCCJA)  which  has  been  enacted  in  31  states 
to  date.   As  a  result,  I  have  a  great  interest  in  the  proposed  legis- 
lation which  you  are  considering  today. 

I  should  like  to  comment  separately  on  the  three  parts  of  the 
bills. 

I.   Full  Faith  and  Credit  to  Child  Custody  Decrees 

As  I  read  the  full  faith  and  credit  provisions  of  this  legislation, 
they  would  seem  to  accomplish  two  objectives: 

1.   They  would  require  every  state,  including  states  which 
have  not  enacted  the  UCCJA,  to  recognize  and  enforce   the  custody 
decrees  of  UCCJA-states,  if  such  decrees  were  rendered  in  compliance 
with  the  jurisdictional  prerequisites  of  the  Federal  legislation. 
Since  both  bills  closely  follow  the  jurisdictional  criteria  of  the 
UCCJA,  this  means  that  every  UCCJA-state  would  be  assured  of  the 
enforcement  of  its  custody  decrees  in  other  states,  provided  that 
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the  decree  complied  with  its  own  law. 

2.   States  which  have  not  adopted  the  UCCJA  would  find 
that  their  custody  judgments  will  not  be  honored  by  other  states, 
unless  they  comply  with  the  conditions  for  full  faith  and  credit 
imposed  by  the  Federal  legislation.   These  states  can  attain 
recognition  for  their  custody  decrees  by  enacting  the  UCCJA, 
perhaps  also  by  adopting  a  consistent  judicial  policy  whicVi  is 
tantamount  to  the  enactment  of  the  Uniform  Act. 

I  consider  both  objectives  to  be  highly  desirable  in  our 
national  effort  to  reduce  repeated  interstate  controversies  over 
child  custody  which  are  exceedingly  harmful  to  children. 

The  full  faith  and  credit  provisions  have  the  added  advantage 
that  they  state  succinctly  and  in  some  respects  more  clearly  what 
is  contained  in  a  number  of  separate  provisions  of  the  UCCJA. 
Misinterpretations  of  the  law  that  have  occurred  under  the  UC.JA 
in  some  states  may  be  avoided  with  the  aid  of  the  Federal  provisions. 

For  these  reasons,  I  fully  support  the  full  faith  and  credit 
provisions  of  this  legislation.   However,  experience  under  the 
UCCJA  has  shown  that  there  are  some  problems  under  the  Uniform  Act 
which  it  would  be  wise  to  avoid  in  the  Federal  bill.   In  the  first 
place,  the  alternative  to  "home  state"  jurisdiction  -  the  "significant 
connection"  jurisdiction  -  (page  7,  lines  1  to  9)  is  being  used 
as  a  loophole  by  persons  who  remove  a  child  from  the  home  state 
prior  to  custody  litigation.   For  example,  a  child  lives  with  both 
parents  in  State  1  for  several  years,  say,  in  a  Western  state. 
One  parent  takes  the  child  to  State  2,  in  the  East,  for  a  visit 
with  the  child's  grandparents,  but  decides  not  to  return.   The 
child  may  have  visited  the  grandparents  before  and  there  may  be 
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other  relatives  in  State  2.   Thus  a  court  in  State  2  may  be 
persuaded  to  assume  jurisdiction  on  the  ground  that  there  exists 
a  significant  connection  with  State  2  beyond  mere  presence  in 
that  state,  and  there  is  the  type  of  evidence  in  State  2  outlined 
on  page  7  of  the  bills.   There  are  instances  in  which  a  state 
which  was  not  the  home  state  has  assumed  jurisdiction  under  such 
circumstances  even  when  the  child  was  present  in  that  state  for 
a  short  period  of  time  and  before  the  other  parent  in  the  home 
state  was  able  to  institute  proceedings.   It  is  important  that 
this  loophole  be  closed.   I  suggest  that  the  bills  be  amended 
as  follows : 

On  page  7,  line  1,  after  "B,"  insert  the  words  "if  the  child 
has  no  home  state  or  former  home  state  pursuant  to  subparagraph  (A)". 

Secondly,  although  the  definition  of  "custody  determination" 
in  the  Federal  bills  (as  in  the  UCCJA)  includes  visitation  rights, 
experience  under  the  UCCJA  demonstrates  that  the  parent  who  is 
denied  visitation  rights  commonly  returns  to  court  in  his  or  h^r 
own  state  rather  than  having  visitation  enforced  in  the  state  where 
the  child  and  the  custodial  parent  are  known  to  be.   As  a  result, 
the  court  with  continuing  jurisdiction,  is  apt  to  adopt  some 
punitive  measures,  including  a  complete  reversal  of  its  prior 
custody  decision  so  as  to  award  custody  to  the  noncustodial  parent. 
If  such  punitive  custody  modifications  are  considered  to  be  enforce- 
able under  this  legislation,  more  harm  than  benefit  will  come  to 
children  as  a  result  of  this  legislation.   In  order  to  halt  this 
practice,  I  recommend  that  the  bills  be  amended  so  as  to  provide 
specifically  that  any  state  in  which  the  custodial  parent  resides 
with  the  child  shall  take  all  measures  necessary  to  enforce  the 
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visitation  provisions  of  the  custody  decree.   Such  language  would 
best  be  inserted  on  page  5  at  the  end  of  line  2.   1  also  recommend 
that  recognition  be  withheld  from  punitive  custody  changes. 

Also,  I  feel  that  full  faith  and  credit  should  not  be  accorded 
to  all  temporary  custody  orders,  including  ex  parte  orders  made 
without  notice  or  an  opportunity  to  be  heard.   1  recommend  that 
the  bills  be  amended  as  follows: 

Beginning  after  the  comma  on  page  5,  line  11,  delete  lines  11 
to  13  and  insert: 

"and  includes  permanent  orders,  temporary  orders  issued 
after  notice  and  an  opportunity  to  be  heard,  initial  orders, 
and  modifications  other  than  punitive  modifications." 

II.  Parent  Locator  Service 

I  applaud  the  proposed  extension  of  the  Parent  Locator  Service 
to  the  detection  of  the  whereabouts  of  absent  parents  who  have 
removed  children  contrary  to  the  provisions  of  this  legislation. 
Since  this  Service  is  already  operating  throughout  the  United  States, 
this  added  function  should  not  be  costly.   In  any  event,  the 
provision  of  this  Service  is  essential  to  combat  the  growing  public 
evil  of  interstate  abductions  involving  concealments  of  children. 

III.  Criminal  Parental  Kidnapping 

I  realize  that  a  Federal  criminal  deterrent  and  the  ultimate 
involvement  of  the  F.B.I,  may  be  necessary  in  cases  of  outright 
kidnappings  of  children  from  the  custodial  parent  and  perhaps  also 
in  cases  of  illegal  detentions  of  children  at  the  end  of  a  visitation 
period. 

But  the  proposed  legislation  goes  much  further.   For  example, 
a  mother  may  take  the  children  in  order  to  flee  from  an  abusing 
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father.   This  Committee,  I  know,  is  well  aware  of  the  prevalence 
of  child  abuse  on  the  part  of  either  parent.   The  fleeing  mother 
may  be  apprehended  on  the  basis  of  an  ex  parte  temporary  custody 
decree  which  gave  her  no  opportunity  to  have  her  side  of  the 
story  heard.   The  existence  of  "good  cause"  may  eventually  be 
proved  in  court,  but  the  arrest  and  prosecution  of  the  mother 
and  the  separation  of  the  children  from  her  are  exceedingly 
traumatic  events  in  the  lives  of  young  children.   I  am  fearful 
that  the  broad  criminalization  of  domestic  disputes  may  lead  to 
many  miscarriages  of  justice. 

Take  another  example.   A  parent  removes  a  child  from  the 
home  state  prior  to  a  custody  decree.   That  parent  succeeds  in 
obtaining  a  custody  decree  in  another  state  on  the  basis  of 
"significant  connection"  jurisdiction.   See  p.  2  above.   The 
other  parent  then  has  the  children  on  a  visit  and  does  not  return 
them.   That  second  parent  will  be  guilty  under  the  bills,  whereas 
the  original  childsnatcher  goes  free. 

Or  consider  a  father  who  had  custody  under  a  court  decree  for 
as  long  as  five  years.   In  the  fifth  year  he  moved  to  another 
state  and  visitation  with  the  mother  has  not  yet  been  rearranged 
to  fit  the  new  geographic  situation.   The  mother  thereupon  may 
well  be  able  to  have  the  original  custody  decree  modified  to  give 
custody  to  her  as  a  punitive  measure  against  the  father.   The 
new  custody  judgment  will  turn  the  custodial  father  into  a 
kidnaper,  if  he  and  the  children  refuse  to  part  from  each  other. 

I  am  trying  to  say  that  custody  decrees  and  modifications  of 
custody  decrees  are  often  problematic.   It  is  difficult  enough 
to  deal  with  the  problems  on  the  civil  side  of  the  courts.   It 
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could  be  disastrous  for  some  children  if  the  police  and 
prosecutors  entered  the  scene  on  the  basis  of  such  custody 
decrees. 

To  avoid  some  of  the  problems  here  mentioned,  I  urge  the 
Committee  to  adopt  the  amendments  proposed  in  Part  I  of  my 
statement. 

It  should  be  clear  from  the  foregoing  that  I  do  not  favor 
the  more  far-reaching  criminal  provisions  of  H.R.  1290. 

Mr.  Chairman,  I  would  appreciate  the  opportunity  to  submit 
an  additional  statement  on  this  legislation  at  some  future  date. 

Thank  you  very  much. 
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Professor  Briyitte  Bodcnhcimor 
School  of  Law 
University  of  California 
Davis,  California   95616 

Ucar  Professor  Bodenhcimcr , 

1  wanted  to  express  again  my  appreciation  for  your  participation 
in  our  April  17  hearing  on  the  federal  child-stealing  legislation. 
Your  comments  on  the  pending  bill.  S.  105,  and  your  support  lor 
our  efforts  to  deal  with  this  problem  at  tl>e  lederul  level  are 
Very  muc!i  appreciated. 

As  1  indicated  at  the  hearing,  there  arc  several  additional 
questions  that  I  had  wanted, but  was  unable  ,   because  of  time 
constraints,  to  ask  you.   1  am  enclosing  those  questions  and 
would  appreciate  very  much  receiving  your  response  within  the 
next  two  weeks  so  that  we  can  include  them  with  our  liearing 
record. 

Many  thanks  for  your  assistance. 


A/laii   Cranston 
Cliairman 

Subcommittee  on  Child 
Human  Development 


and 


linclosure 
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Questions  for  Professor  Bodenheimer 


1.  The  legislation  which  was  passed  by  the  Senate  last  year 
exempted  from  the  "full  faith  and  credit"  provisions  of  the  Act 
custody  orders  which  were  against  tlie  "public  policy"  of  tlie 
second  state  as  well  as  "punitive"  custody  orders. 

These  exemptions  were  deleted  from  S.  105  at  the  suggestion 
of  the  Justice  Department.   The  Justice  Department  cited  a  number 
of  reasons  why  such  exemptions  would  undermine  the  purpose  of  the 
Act.   In  particular,  they  pointed  out  that  such  exemptions  would 
require  states  to  review  and  re-evaluate  valid  custody  orders  and, 
in  fact,  invite  the  kind  of  re- litigation  of  custody  matters  that 
both  the  Uniforjn  Act  and  the  legislation  seek  to  avoid.   The  Justice 
Department  argued  that  Congress  should  leave  responsibility  for 
reviewing  punitive  orders,  like  that  for  reviewing  other  unjust 
orders,  to  the  state  duly  exercising  jurisdiction  through  the 
normal  judicial  process. 

A.  Would  you  respond  to  that  argument  with  respect  to 
your  recommendation  that  "[)unitive  modifications"  be 
exempt  from  both  the  criminal  and  civil  provisions  of 
S.  105. 

B.  Would  you  comment  on  the  possibility  of  creating  a  more 
limited  exception  (i.e.,  a  defense  to  the  criminal  pro- 
visions of  the  bill)  to  deal  with  the  problem  of  "puni- 
tive modifications"? 

C.  If  S.  105  were  amended  to  include  some  reference  to 
or  exclusion  of  "punitive  modifications",  how  would 
you  define  a  "punitive  modification?" 

D.  I  understand  that  you  supported  the  deletion  of  the 
"public  policy"  exemption  on  the  grounds  that  such 
an  exemption  would  violate  the  full  faith  and  credit 
concept  and  might  well  create  an  exception  greater 
than  the  rule.   Would  the  same  argument  be  applicable 
to  a  "punitive  modification"  exemption? 

2.  One  of  the  problems  that  has  arisen  in  international  child- 
stealing  cases  is  that  the  State  Department  has  interpreted 
extradition  treaties  to  require  criminality  in  each  country  as 
a  prerequisite  to  extradition.   Under  the  State  Department's 
interpretation,  child-stealing  not  only  has  to  be  specified  as 

an  extraditable  offense,  it  must  also  he   a  felony  in  each  country. 

Senator  Wallop  is  considering  an  amendment  to  S.  105  to 
deem  the  misdemeanor  "parental  kidnapping"  to  be  a  felony  for 
the  purposes  of  extradition. 

What  is  your  reaction  to  such  an  amendment? 
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3.  The  notice  reiiu  i  rements  in  S.  105  are  less  elaborate  than 
those  contained  in  the  Uniroriu  Act. 

A.  1)0  you  tliink  the  provisions  in  S.  105  are  adequate, 
and  if  not,  what  revisions  would  you  su^igest? 

B.  If  the  notice  provisions  are  expanded,  would  it  still 
he  necessary,  in  your  opinion,  to  amend  the 
deCinition  of  "custody  determinations"  witli  regard 

to  temporary  orders  as  you  recommend  at  page  4  of 
your  prepared  statement? 

4.  Some  parent  groups  have  expressed  concern  tliat  S.  IU5, 
by  requiring  an  enforceable  custody  decree  before  criminal 
action  can  be  taken  against  the  ch i Id- steal ing  parent,  will 
leave  as  many  as  701  of  the  victims  of  child- steal ing  without 
a  remedy. 

A.  Can  you  explain  how  the  Uniform  Act  would  protect  or 
assist  parents  in  this  situation  and  what  legal  recourse 
the  left-behind  parent  would  have  to  obtain  a  custody 
determination? 

B.  Isn't  it  true  that  S.  105  would  provide  parents  with 
these  same  legal  rights  in  all  states. 

C.  Do  you  think  it  would  be  appropriate  to  make  the 
parent  locator  services  available  to  assist  parents 
in  locating  children  taken  prior  to  issuance  of  a 
custody  order? 

5.  What  impact,  if  any  have  state  criminal  child- steal ing 
statutes  had  on  the  operation  of  the  Uniform  Act  in  states 
which  iiave  adopted  it? 

6.  Several  parents  have  testified  before  the  Subcommittee  that 
they  had  obtained  custody  orders  but  were  unable  to  enforce  tlicir 
rights  in  other  states  --  even  in  states  subject  to  the  UCCJA. 

Do  you  think  this  legislation  does  enough  to  facilitate  the  in- 
terstate enforcement  of  custody  orders,  and  if  not,  what  else 
needs  to  be  done? 
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July  6,  1979 


The  Honorable  Alan  Cranston 
Chairman,  Subconmittee  on  Child 

and  Human  Development 
United  States  Senate 
Washington,  D.C.  20510 

Re:  S.  105 

Dear  Senator  Cranston: 

Thank  you  very  much  for  your  letter  of  June  14  enclosing  a  list  of 
additional  questions  you  had  in  connection  with  the  federal  child- 
stealing  legislation. 

I  enclose  my  answers  to  your  questions  and  hope  that  they  will  be 
helpful  to  you.  If  you  have  further  problems,  I  shall  be  glad  to 
provide  you  with  additional  information.  I  may  write  to  you  again  in 
the  near  future  because  there  are  some  further  matters  which  I  should 
like  to  think  about  after  my  return  from  a  vacation  on  July  17.  1  have 
in  mind  particularly  the  question  whether  joint  custody  requires  special 
provisions  in  the  bill. 

I  am  sending  a  copy  of  ray  answers  to  Senator  Wallop. 

With  kind  regards  and  best  wishes  to  you, 

Sincerely, 


Brigitte  M.  Bodenheimer 
Professor  of  Law  Emeritus 

BMB/ch 
Enclosure 
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July  6,  1979 


S.  105  (by  Senators  Wallop,  Cranston,  and  others) 

Answers  to  Questions  by  Senator  Cranston  following 

the  Hearing  in  Los  Angeles 


by  Brigitte  M.  Bodenheimer,  University  of  California 
Law  School,  Davis,  California  95516 


1.   Punitive  Custody  Modifications  and  their  Connection  with  Failure  to 
Enforce  Visitation  Rights  in  Other  States 

Under  the  Uniform  Act  visitation  provisions  of  custody  decrees  are 
enforceable  in  other  states.  If  out-of-state  enforcement  becomes 
necessary,  attorneys'  fees  and  other  expenses  are  chargeable  to  the 
custodial  parent  who  failed  to  comply  with  the  visitation  provisions  of 
the  decree  (Section  15).  However,  no  specific  provision  of  the  Uniform 
Act  addresses  the  enforcement  of  visitation  rights.  The  applicability 
of  the  Act  to  enforcement  of  visitation  rights  must  be  gathered  from  the 
definition  of  "custody  determination."  The  same  is  true  for  S.  105. 

Apparently  as  a  result  of  this  lack  of  specificity  (or  because  of  a 
tendency  on  the  part  of  attorneys  to  apply  to  the  local  court) , 
enforcement  of  visitation  rights  is  rarely  sought  in  the  state  where  the 
child  is  living.  This  is  true  although  today  courts  generally  tend  to 
insist  on  visitation  more  vigorously  than  they  did  in  the  past. 
Enforcement  includes  fines  and  jail  sentences  for  contempt  of  court. 

Instead  of  pursuing  these  remedies,  many  non-custodial  parents 
return  to  the  original  court  and  petition  for  a  change  of  custody  on  the 
ground  that  the  custodial  parent  has  failed  to  honor  their  visitation 
rights.  Courts  in  a  number  of  states  will  grant  such  petitions.  They 
transfer  custody  to  the  other  parent  even  when  the  children  have  been 
settled  in  the  home  of  the  original  custodial  parent  perhaps  for  years. 
Such  a  custody  modification  punishes  the  custodial  parent  and  punishes 
the  children  for  a  transgression  that  is  unrelated  to  the  well-being  of 
the  children.  After  obtaining  a  "punitive  modification"  the  parent  will 
seek  to  enforce  that  decree  in  the  state  where  the  children  live, 
demanding  relinquishment  of  the  children  to  him  or  her. 
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I  am  deeply  concerned  about  the  damage  done  to  children  by  punitive 
custody  modifications.  They  disrupt  the  children's  lives  and  cause 
further  turmoil  in  the  future.  Naturally,  they  breed  resistance.  Some 
local  authorities  refuse  to  comply,  or  the  parent  and  children  involved 
go  into  hiding,  thus  bringing  about  the  very  evils  the  legislation  seeks 
to  prevent.  It  is  not  uncommon  for  punitive  custody  changes  to  be 
"enforced"  by  professional  child  snatchers  who,  after  the  capture  of  the 
child,  inform  local  authorities  that  they  merely  helped  a  parent  who 
accompanied  them  carry  out  a  valid  court  order. 

Often  a  punitive  modification  is  counterproductive.  This  is 
exemplified  by  the  case  of  Mr.  Ed  Turner  of  Idaho  who  appeared  at  the 
Los  Angeles  hearing.  He  obtained  custody  of  two  of  his  children  after 
his  former  wife,  who  lives  in  Montana,  had  frustrated  his  visitation 
rights.  Mr.  Turner  told  me  recently  that  he  does  not  want  custody  for 
himself;  all  he  wants  are  regular  visits  with  his  children.  His 
punitive  decree  has  led  to  resistance  in  Montana  and  has  frustrated  his 
goal  of  obtaining  visitation.   (It  may  be  necessary  to  have  the  decree 
"re-modified,"  retransferring  custody  to  the  mother  and  reviving  his 
visitation  rights  so  that  he  can  enforce  visitation  in  Montana. ) 

I  have  read  the  objections  of  the  Department  of  Justice  to  a 
punitive  modification  exception  in  the  bill.  In  time,  it  is  true,  that 
courts  and  lawyers  in  the  various  states  may  realize  the  harmful 
consequences  to  children  of  punitive  modifications.  Although  I  am 
fearful  that  many  children  will  be  hurt  before  the  practice  is 
eliminated,  I  bow  to  what  seems  to  be  the  majority  opinion  and  withdraw 
my  request  for  a  punitive  modification  exception  from  the  full  faith  and 
credit  requirement  of  the  bill.  However,  I  do  so  along  with  a  strong 
recommendation  that  the  bill  explicitly  provide  for  the  more  appropriate 
manner  of  compelling  a  custodial  parent  to  live  up  to  visitation 
requirements. 

I  recommend  that  the  following  sentence  be  added  to  the  bill,  at 
page  5,  following  the  period  on  line  2: 

The  visitation  provisions  of  a  custody  decree 
of  another  state  shall  be  enforced  by  way  of 
contempt  proceedings  or  other  proceedings 
available  under  the  law  of  the  enforcing  state, 
provided  that  the  enforcing  state  may  adjust 
visiting  schedules  to  fit  changed  geographic 
circumstances. 

(See  my  article  in  65  CAL.  L.  REV.  at  997-8.) 
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2.  Could  there  be  a  Punitive  Modification  Exception  Limited  to  the 
Criminal  Provisions  of  the  Bill? 

This  question  is  difficult  to  answer.  Although  I  would  want  to 
shield  children  from  criminal  prosecutions  of  their  custodial  parent 
when  custody  has  been  changed  as  a  punitive  measure,  I  do  not  see  how 
the  police  and  other  law  enforcement  authorities  can,  practically 
speaking,  distinguish  between  punitive  and  non-punitive  decrees.  (A 
definition  of  a  punitive  modification  appears  in  my  article  in  65  CAL. 
L.  REV.  at  p.  1007.)  However,  I  would  hope  that  supervising  prosecutors 
would  Instruct  their  staffs  and  the  police  that  a  parent  normally  has 
"good  cause"  to  retain  a  child  under  §  1203(a)  when  that  parent  is  in 
possession  of  the  original  custody  decree  awarding  the  child  to  him  or 
her  and  the  child  has  continued  to  live  with  that  parent.  In  other 
words,  a  punitive  modification  should  not  trigger  prosecution  under 
§  1203(a).  I  would  assume  that  prosecuting  authorities  will  generally 
tread  cautiously  in  this  entire  delicate  area  of  human  relationships. 

3.  Should  the  Criminal  Provisions  Apply  to  Violation  of  Visitation 
Rights? 

This  question  was  not  raised  by  Senator  Cranston,  but  it  is  closely 
related  to  my  answer  to  question  1.  As  I  stated  before,  the  best  way  to 
obtain  compliance  with  visitation  orders  is  civil  enforcement,  Including 
punishment  for  contempt,  in  the  state  where  the  child  and  custodial 
parent  reside.  Alaska  now  Imposes  civil  penalties  for  every  day  of 
frustrated  visitation.  Other  states  may  apply  other  civil  remedies.  So 
far  we  have  not  given  civil  enforcement  much  of  a  chance.  Most  of  the 
36  states  which  now  have  the  Uniform  Act  have  barely  begun  to  operate 
under  its  provisions.  The  Federal  bill  would  require  civil  enforcement 
of  visiting  rights  nationwide. 

Unless  the  child  is  being  concealed,  in  ray  opinion  the  criminal  law 
should  stay  clear  of  enforcing  visitation  rights.  Often  the  situation 
is  not  clear-cut  since  there  are  various  reasons  for  postponing  visits 
in  many  cases.  Only  when  there  is  persistent  refusal  to  allow  visits 
over  a  substantial  period  of  time,  there  might  be  ground  for 
prosecution.  Furthermore,  the  criminal  provisions  of  the  Act  speak  of 
"release  of  the  victim"  (p.  13,  line  15)  and  returning  "the  child 
unharmed"  (p.  15,  lines  6  and  12),  terms  which  do  not  fit  the  visitation 
situation. 

One  way  of  amending  the  bill  to  incorporate  my  recommendation  would 
be  to  insert  as  an  additional  defense  to  prosecution  the  following 
language  on  p.  15,  after  line  8: 

(3)  the  person  alleged  to  have  violated  the 
visitation  provisions  of  a  custody  determination 
is  not  concealing  the  child  and  civil  remedies 
to  compel  compliance  with  visitation  orders  have 
not  been  pursued. 
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H.      The  Problem  of  Extradition 

When  California  tightened  its  criminal  provisions  on  child 
abduction  a  few  years  ago,  it  set  the  penalty  for  parental  child 
abductions  at  imprisonment  in  the  state  prison  for  not  more  than  one 
year  and  one  day,  or  imprisonment  in  a  county  jail  up  to  a  year,  a  fine 
of  $1,000,  or  both.  This  alternative  felony/misdemeanor  provision  was 
adopted  for  the  purpose  of  facilitating  extradition  interstate  and 
internationally.  See  California  Penal  Code  §  278.5.  I  doubt  that  this 
objective  can  be  reached  in  any  other  way.  Extradition,  of  course,  does 
not  necessarily  bring  about  the  return  of  the  child.  The   projected 
Hague  Treaty  on  International  Child  Abductions  by  a  Parent  seeks  to 
secure  the  return  of  abducted  children  by  way  of  civil  and 
administrative  remedies. 

5.   Notice  Requirements  and  Temporary  Orders 

In  my  opinion  the  notice  provisions  on  p.  8  of  the  bill  are 
perfectly  adequate.  State  law  in  combination  with  constitutional  due 
process  requirements  assure  proper  notice  and  opportunity  to  be  heard 
even  if  no  provision  had  been  included  in  the  bill. 

Temporary  custody  orders  may  present  a  problem.  Some  states  are 
very  liberal  in  permitting  ex  parte  temporary  custody  decrees.  Although 
notice  and  a  hearing  is  required  within  a  fairly  short  period  of  time  in 
order  to  produce  a  temporary  custody  order  that  will  withstand 
constitutional  challenge,  I  believe  that  some  parents  use  ex  parte 
temporary  orders  to  obtain  enforcement  in  other  states  or  to  initiate 
prosecution  for  child  stealing.  Unless  the  procedure  is  challenged, 
injustices  will  occur.  For  this  reason  I  feel  that  emphasis  on  notice 
and  opportunity  to  be  heard  is  called  for  in  connection  with  temporary 
orders.  This  could  be  done  by  a  general  reference  to  the  notice  and 
hearing  provisions  on  p.  8,  using  the  subdivision  number,  such  as  adding 
on  p.  5,  line  13=  "subject  to  subsection ". 

5.   Pre-Decree  Child-Stealing 

A.  It  is  true  that  a  great  many  children  are  removed  from  their 
home  state  before  there  is  a  custody  decree. 

The  Uniform  Act  makes  special  provision  for  this  situation. 
Section  3  of  the  Act  extends  "home  state"  jurisdiction  for  six  months 
after  the  departure  of  the  child  with  the  abductor.  lYie  left-behind 
parent  can  go  to  court  in  the  home  state  immediately  after  the  child's 
removal  and  for  at  least  six  months  thereafter  and  petition  for  custody. 
As  I  mentioned,  a  temporary  custody  order  can  often  be  obtained  at  once, 
and  a  more  secure  custody  decree,  temporary  or  permanent,  after  notice 
and  an  opportunity  to  be  heard,  will  be  entered  without  much  delay.  If 
the  other  party  does  not  appear  at  the  hearing  to  present  his  or  her 
facts,  the  chances  are  that  the  left-behind  parent  will  receive  custody. 
The  decree  is  enforceable  in  other  UCCJA-states  and  would  be  enforceable 
in  all  states  under  the  Federal  bill. 
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B.  The  Federal  bill  will  not  provide  the  same  remedies  for  all 
left-behlnd  parents.  The  Federal  bill,  since  it  is  primarily  based  on 
the  full  faith  and  credit  powers  of  the  Congress,  requires  recognition 
and  enforcement  of  custody  decrees  under  certain  jurisdictional 
conditions.  It  does  not  prescribe  to  the  states  under  what 
circumstances  their  courts  have  custody  jurisdiction.  It  is  up  to  state 
law  to  provide  the  necessary  jurisdictional  law.  Consequently,  states 
which  have  not  enacted  the  Uniform  Act  may  not  permit  a  left-behind 
parent  to  have  custody  adjudicated  in  its  courts  because  they  may 
require  presence  of  the  child  or  domicile  of  the  child  in  the  state. 
Recently  some  non-UCCJA  states  have  assumed  custody  jurisdiction  even 
though  the  child  and  one  parent  have  departed.  However,  complete 
protection  of  left-behind  parents,  as  well  as  compliance  with  the 
Federal  jurisdictional  prerequisites  of  S.  105,  necessitates  enactment 
of  the  Uniform  Act  by  the  remaining  states  (including  the  District  of 
Columbia) ,  or  adoption  of  judicial  policies  to  the  same  effect. 

C.  The  parent  locator  service  is  urgently  needed  to  assist  parents 
in  locating  children  prior  to  a  custody  order.  If  I  read  p.  10,  line  9 
of  the  bill  correctly,  S.  105  does  authorize  the  service  before  a 
custody  order.  It  says  that  the  service  is  to  be  available  to  locate 
parents  and  children  for  the  purpose  of  "making  or  enforcing  a  child 
custody  determination."  The  term  "making"  relates  to  pre-decree 
situations. 

7.  Impact  of  Criminal  Child-Stealing  Statutes  of  the  States  on  the 
Uniform  Act 

I  do  not  have  enough  information  to  answer  this  question.  I 
understand  that  in  some  instances  abducting  parents  have  been  charged 
with  the  crime  of  child  abduction,  have  been  found  in  other  states,  and 
have  been  returned  to  the  home  state  with  the  child.  The  criminal 
proceedings  may  then  run  side  by  side  with  a  civil  suit  on  custody. 

8.  Securing  Enforcement  of  Custody  Orders  in  All  the  States 

It  is  true  that  despite  enactment  of  the  UCCJA  some  states  have 
been  slow  in  putting  the  Act  into  full  operation.  Since  most  of  the  36 
states  which  have  the  Uniform  Act  passed  it  only  within  the  last  2  or  3 
years,  improvements  can  be  expected  in  the  near  future.  Once  the 
Federal  bill  is  enacted,  all  the  states,  whether  they  have  the  UCCJA  or 
not,  will  have  to  enforce  the  custody  decrees  of  other  states,  provided 
that  the  prerequisites  of  S.  105  (which  parallel  the  Uniform  Act's 
prerequisites)  are  complied  with.  I  believe  that  S.  105  does  enough  to 
facilitate  interstate  enforcement. 
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Senator  Cranston.  We  are  now  going  to  hear  from  a  panel  of  par- 
ents who  have  personally  experienced  the  anguish  of  this  problem.  T 
know  there  are  a  number  of  other  parents  here  today  who  also  would 
like  to  share  their  views  with  us;  although  we  won't  have  enough 
time  to  hear  from  you  who  are  not  on  the  agenda  today,  we  will  be 
holding  the  record  of  this  hearing  open  for  30  days;  and  we  invite 
you  to  submit  written  testimony  to  us.  This  written  testimony  will  be 
included  in  the  record  and  we  will  review  it  as  we  move  forward  with 
the  bill. 

If  the  people  who  are  on  the  panel  would  now  come  forward,  I 
would  appreciate  it. 

Susan  Downer  of  Van  Nuys ;  Sylvia  Van  Leeuwen  of  Burbank ;  Ed 
Turner  of  Idaho  Falls,  Idaho ;  Lee  Rodriguez  of  Riverside ;  and  Car- 
olyn Dunkley  of  Riverside. 

Could  I  ask  that  each  of  you  summarize  in  not  more  than  5  minutes 
what  you  personally  want  to  say.  Your  written  statement,  if  you  have 
one,  will  be,  of  course,  included  in  the  record  in  full  and  be  carefully 

reviewed. 

You  may  proceed  in  whatever  order  you  desire  but  please  try  to  hold 

it  to  that  time  limit,  if  you  will. 

Ms.  Downer.  I  would  like  permission  from  the  panel  to  go  first; 

OK? 

Senator  Cranston.  All  right ;  and  would  you  identify  yourself  for 

the  record,  please. 

STATEMENTS  OF  SUSAN  AND  RICK  DOWNER,  VAN  NUYS,  CALIT.; 
SYLVIA  VAN  LEEUWEN,  BURBANK,  CALIF. ;  ED  TURNER,  IDAHO 
FALLS,  IDAHO;  LEE  RODRIGUEZ,  RIVERSIDE,  CALIF.;  AND 
CAROLYN  DUNKLEY,  RIVERSIDE,  CALIF. 

Ms.  Downer.  Basically  what  I  have  to  say,  which  is  in  my  written 
testimony,  is  that  I  am  putting  full  blame  on  the  Federal  Government 
for  helping  kidnap  my  children. 

A  Spectator  from  Audience.  Could  we  hear  her  statement  ? 

Ms.  Downer.  Mine  is  less  than  5  minutes ;  should  I  read  it  ? 

Senator  Cranston.  Sure,  if  you  can  do  it  in  5  minutes  time. 

Ms.  Downer.  OK.  I  am  Susan  Downer,  mother  of  three  small  chil- 
dren who  have  been  taken  against  their  will — with  the  help  of  our 
Government — to  South  America. 

I  sent  them  to  New  York  in  the  summer  of  1976  per  a  court  order 
and  against  my  better  judgment.  They  didn't  want  to  see  their  father, 
who  had  put  them  through  a  torturous  1-year  custody  battle.  They 
cried  and  held  onto  me  up  until  the  moment  they  boarded  their  flight. 

During  the  summer,  we  spoke  on  the  phone,  and  the  topic  was  al- 
ways the  same — they  wanted  to  come  home. 

i  believed  in  our  court  system  and  told  my  children  they  would  be 
home  soon — On  August  25, 1976,  per  court  order. 

They  called  me  August  10,  1976,  to  make  sure  I'd  be  at  the  airport. 
I  went  to  LAX  at  the  scheduled  time  and  waited.  After  everyone  had 
left  the  plane,  my  children  were  not  there. 

I  checked  with  the  airline  and  found  out  they  were  no  shows.  I 
checked  all  other  flights,  and  their  names  were  not  listed. 
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A  few  days  later,  I  received  a  certified  letter  mailed  from  mv  ex- 
husband's  lawyer's  office,  telling  me  I  would  never  see  my  children 
again  and  that  he  was,  quote,  "taking  the  law  into  his  own  hands." 

I  called  his  new  wife's  father  in  New  York  and  was  told  if  I  didn't 
stop  calling,  I  would  never  see  my  children  alive  again. 

My  new  husband  and  I  went  to  the  LAPD  to  report  my  children 
were  kidnaped,  and  they  actually  laughed  at  me. 

We  finally  got  mad  enough  to  get  a  police  report  taken.  But  the 
district  attorney  couldn't  file  charges — under  California  law — be- 
cause they  couldn't  find  the  police  report. 

It  took  3  months  and  John  Van  de  Kamp's  personal  intervention 
to  get  a  child-stealing  warrant  issued. 

I  must  stress  that  I  have  full  custody  of  my  children ;  and,  during 
the  custody  battle  in  the  New  York  Supreme  Court,  testimony  re- 
vealed that  my  ex-husband  had  burned  my  oldest  daughter  with  an 
iron  and  sexually  abused  her. 

He  then  owed  the  IRS  nearly  a  quarter  of  a  million  dollars  in 
undeclared  income — and  now  owes  me^  and  them,  a  fortune.  The  court 
records  shows  he  had  already  established  a  pattern  of  white-collar 
criminality. 

However,  if  I  did  not  then  return  my  children  to  New  York,  per 
court  order,  I  would  have  gone  to  jail  for  contempt. 

I  had  passports  for  my  children  in  my  possession  and  I  was  then 
naive  enough  to  believe  that  the  U.S.  State  Department  would  not 
issue  illegal  passports  for  American  citizens. 

I  was  then  told  my  ex-husband  had  obtained  just  such  passports 
for  my  children,  by  claiming  that  the  originals  were  stolen — and  I  had 
them! 

The  State  Department  wrote  me  that,  even  so,  his  second  passports 
were  good  for  90  days,  and  they  would  renew  them  for  1  year. 

I  asked  them  how  they  could  issue  double  passports. 

They  told  me  that  anyone  could;  they  are  unable  to  check — they 
don't  care. 

Summary:  Have  physical  possession;  lie  on  the  application;  pro- 
vide a  birth  certificate — presto :  passport. 

My  huband  and  I  discovered  by  reading  written  and  verbal  testi- 
mony before  the  House  Subcommittee  on  Crime  in  1974,  that  the  FBI 
does  in  fact  become  involved  in  child-stealing  cases  if  a  felony  war- 
rant has  been  issued  by  a  State  and  there  is  proof  of  physical  and/or 
moral  danger  to  the  children. 

We  had  both. 

We  went  to  the  U.S.  attorney's  office  in  Los  Angeles  and  requested 
FBI  assistance.  We  were  helped  in  our  request  by  Vice  President  Mon- 
dale.  Senator  Kennedy,  Senator  Javits,  Senator  Cranston,  Senator 
Hayakawa,  Senator  McGovern,  Congressman  John  Moss,  Congressman 
James  Corman,  Congressman  Anthony  Beilenson,  Congressman 
Charles  Bennett,  and  District  Attorney  John  Van  de  Kamp. 

The  Department  of  Justice  then  actually  saw  fit  to  stiffen  its  al- 
ready inhuman  policy  by  removing  the  word  moral  from  its  guidelines. 
The  new  policy,  in  effect,  mandates  that  they  will  act  only  if  a  child  is 
dead. 

By  then  we  had  already  spent  $150,000 — obeying  the  law.  My  ex- 
husband  didn't  then,  doesn't  now,  and  probably  never  will. 
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We  were  stymied.  "Parade  Magazine'  'interviewed  me  and  printed  a 
picture  of  my  children.  On  October  17,  1977,  an  unexpected  letter 
arrived  from  a  person  with  an  old-fashioned  conscience  with  the  news 
that  my  children  were  in  Brazil.  We  checked  and  confirmed  the 
information. 

We  then  called  John  Van  de  Kamp.  He  told  us  that  he  would  ask 
the  State  of  California  to  request  extradiction. 

Meanwhile,  Terry  McShane,  of  Senator  Kennedy's  office,  reported 
that  the  Department  of  Justice  had  told  him  "Mrs.  Downer  should 
bug  her  ex-in-laws'  apartment,  and  have  her  brothers  in  New  York 
physically  threaten  'anyone  who  knows  where  her  children  are,'  open 
mail  and  commit  other  illegal  acts." 

Mr.  McShane  was  shocked.  Mr.  Kennedy  was  shocked.  Apparently, 
the  Department  of  State  not  only  helps  kidnap  American  chil- 
dren, the  Department  of  Justice  tells  citizens  how  to  commit  crimes  to 
cover  it  up. 

Maybe  you  can  explain  that  to  me. 

We  didn't  give  up.  Mr.  Van  de  Kamp  held  hearings  in  Los  Angeles 
to  explore  this  apparently  "legal"  crime.  We  formed  a  citizens'  group 
and  received  within  a  month  7,000  inquiries  from  distraught  parent 
victims  in  Los  Angeles  County  alone. 

We  learned :  How  many  children  had  been  killed ;  how  many  cus- 
todial parents  had  committed  suicide ;  how  many  ended  up  in  mental 
hospitals;  how  many  are  now  on  the  welfare  rolls.  The  magnitude  of 
the  anguish  was  simply  overwhelming. 

Governor  Brown  then  formally  initiated  extradition  for  us  with  the 
government  of  Brazil.  But  the  State  Department  intervened  on  the 
advice  of  the  Justice  Department. 

We  were  told  that  if  "anyone"  (a  "German  Shepard,"  for  example) 
had  physical  custody  outside  the  United  States,  the  State  Department 
would  document  and  authenticate  citizenship.  They,  in  effect,  would 
reward  my  ex-husband  for  his  success  in  escaping  United  States 
jurisdiction. 

They  turned  down  the  Governor  of  California.  Even  though  the 
treaty  between  the  United  States  and  Brazil  specifically  includes  pa- 
rental child  kidnaping  as  an  extraditable  offense,  and  further  specifies 
that  any  state  of  one  can  extradite  directly  from  a  state  of  the  other — 
since  both  countries  are  Federal  Republics. 

I  was  told  additionally  by  a  gentleman  in  the  State  Department  that 
I  would  not  receive  any  consideration  in  recovering  my  children  ever, 
and  that  my  ex-husband  might  well  have  had  good  reason  to  kidnap 
my  children  in  the  first  place. 

The  State  Department  of  the  United  States  of  America.  My  country. 
My  children's  ? 

You  see,  they  not  only  help  kidnap  children,  they  also  decide  their 
best  interests  and  their  future  homes. 

Maybe  we  don't  need  courts  or  judge's  or  elections  or  democracy  or 
truth  or  anything.  Just  the  State  Department  and  the  Justice 
Department. 

Once  again:  Senator  Cranston,  Senator  Hayakawa,  Congressman 
Moss,  Beilenson,  and  Corman,  wrote  personally  to  Secretary  Vance 
for  assistance.  They  were  rudely  refused. 
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The  Senators  and  Congressmen  wrote  to  the  Department  of  Jus- 
tice— a  hand-delivered  letter  to  Secretary  Bell — and,  not  only  were 
they  turned  down,  the  Department  of  Justice  used  the  Privacy  Act 
to  protect  us ! 

After  months  of  delay.  Congressman  Moss,  who  had  power  of  at- 
torney for  me  in  Washington  insisted  on  a  reply.  He  received  volu- 
minous files  and  transcripts  on  me  and  my  husband.  Even  he  was 
astonished. 

The  FBI  apparently  had  had  nothing  better  to  do  with  its  budget 
than  open  our  mail,  tap  our  phone,  and  fight  us  every  inch  of  the  way 
in  our  efforts  to  get  all  our  children  back. 

When  we  confronted  them  directly,  Michael  Kelly  of  the  Justice 
Department  informed  us  the  FBI  would  not  touch  any  crime  con- 
nected with  child  stealing. 

A  Mr.  Ramsey  of  the  State  Department  topped  this  with  the  in- 
formation, "California  laws  are  worthless." 

Governor  Brown  had  already  signed  extradition  papers  allowing 
the  State  of  California  to  send  a  police  officer,  an  Assistant  District 
Attorney  and  two  special  agents  to  Brazil  to  arrest  my  ex-husband  and 
return  my  children.  The  Brazilian  Counsel-General  in  Los  Angeles 
had  already  indicated  his  government  would  honor  the  request. 

Secretary  of  State  Cyrus  Vance  then  announced  he  believed  there 
is  good  reason  not  to  honor  any  treaty  that  mentions  child  stealing. 
Even  one  signed  by  President  Johnson. 

That  was  it.  Period. 

Simply  put,  three  American  children  have  been  kidnaped  by  the 
U.S.  Department  of  State  and  the  U.S.  Department  of  Justice. 
Kidnaped ! 

California  has  done  everything  in  its  power  to  overcome  this  out- 
rageous act.  To  no  avail. 

I  want  my  children  back.  Alive  and  well. 

My  children  think  I'm  dead.  Thanks  to  our  law. 

For  $20,000  I  can  hire  the  Mafia  to  do  the  American  Government's 
work — By  kidnaping  my  children  back — and  not  only  risk  ending  up 
dead  myself,  but  destroying  my  children  in  the  process. 

I  beg  you  to  remember  that  children  are  our  future.  If  any  more  of 
our  young  citizens  are  legally  kidnaped  and  taken  out  of  this  country 
we  have  no  future.  And  as  long  as  I  respect  and  honor  my  country,  my 
country  owes  me  and  my  children  the  same  respect. 

Please  don't  forget  that  my  children  are  Americans. 

They  won't ! 

That's  it.  And  I  really  want  to  know  why  I  can't  get  my  children 
back.  Treaties  are  apparently  useless.  Warrants  are  meaningless.  Ap- 
peals to  the  Departments  of  Justice  and  State  are  futile  to  a  sicken- 
ing degree.  The  State  Department  will  issue  anyone  a  passport  on 
demand. 

What  is  it  all  about  ?  What  is  happening  to  America  ? 

Senator  Cranstox.  Well,  we  are  trying  to  find  out 

Ms.  Downer.  I  don't  mean  you  personally.  Does  it  make  sense? 

Senator  Craxstox.  I  know,  and  I  understand  your  anguish  and  your 
frustration. 

Ms.  DowxKR.  Anguish  ?  [Screams.] 
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Senator  Cranston.  Thank  you  very  much  for  a  very  eloquent  state- 
ment of  the  true  dimensions  of  the  problem  you  are  wrestling  with. 

Ms.  Downer.  And  it's  all  documented.  Everything  I  said  is  docu- 
mented. 

Senator  Cranston.  Thank  you.  I  would  appreciate  it  if  you  would 
submit  that  material  for  the  record. 

Ms.  Downer.  Yes,  I  will. 

[Documentation  enclosed  in  written  testimony  of  Ms.  Downer 
follows :] 
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To   the  United  States  Senate  April  17,  1979 

Sub  Committee  on  Child  and  Human  Development 

I  am  Susan  Downer,  mother  of  three  small  children 
who  have  been  taken  against  their  will  with  the  help  of 
our  government- -to  South  America.   I  sent  them  to  New  York 
in  the  summer  of  1976  per  a  court  order  and  against  my  better 
judgement.   They  did  not  want  to  see  their  father,  who  had 
put  them  through  a  torturous  one-year  custody  battle.   They 
cried  and  held  on  to  me  up  to  the  moment  they  boarded 
their  flight.   During  the  summer  we  spoke  on  the  phone  and 
the  topic  was  always  the  same:  they  wanted  to  come  home.   X 
believed  in  our  court  system  and  told  my  children  they  would 
be  home  soon.   On  August  25,  1976,  per  court  order.   They 
called  me  August  10,  1976,  to  make  sure  I  would  be  at 
the  airport.   I  went  to  LAX  at  scheduled  time  and  waited. 
After  everyone  had  left  the  plane  my  children  were  not  there. 
L  checked  with  the  airline  and  found  out  they  were  "no 
shows".   L  checked  all  other  flights  and  their  names  were 
not  listed.   A  few  days  later,.  I  received  a  certified 
letter  mailed  from  ex-husband's  lawyer's  office,  telling 
me  r  would  never  see  W'   children  again,  and  that  he  was 
"taking  the  law  into '^!^  own  hands".   I  called  his  new  wife's 
father  in  New  York  and'was  told  if  I  didn't  stop  calling  L 
would  never  see  my  children  "alive"  again.   My  husband 
and  I  went:  to  the  LAPD  to  report  my  children  were  kidnapped, 
and  they  actually  laughed  at.  me.   We  finally  got  mad  enough, 
to  get  a  police  report  taken.   But  then  the  District 
Attorney  couldn't  file  charges  under  California  law  because 
they  couldn't  find  the  police  report.   It  took  three  months 
and  John  Van  De  Kamp ' s  personal  intervention  to  get  a  child- 
stealing  warrant  issued.   I  must  stress  that  I  have  full 
custody.   During  our  custody  battle  in  the  New  York  Supreme 
Court  testimony  revealed  that  my  ex-husband  had  burnt  my 
daughters  with  an.  iron  and  sexually  abused  the  oldest.   He 
then  owed  the  IRS  nearly  a  quarter  million  dollar  in  un- 
declared income,  and  now  owes  me  and  them  fortme.   However- 
if  I  did  not  thus  return  my  children  to  New  York  I  would 
have  gone  to  jail  for  comtempt  of  court. 

I  had  passports  for  my  children  and  the  naivete  to  believe 
that  the  United  States  State  Department  would  not  issue  illegal 
passports  for  American  Citizens.   Then  I  was  told  my  ex-husband 
had  obtained  just  such  passports  for  my  children  by  claiming 
that  the  originals  were  stolen.   The  State  Department  wrote 
me  that  even  so,  his  "second"  passports  were  good  for  90  days, 
and  they  would  renew  them  for  one  year.   I  asked  them  how 
they  could  issue  double  passports?   They  told  me  that  anyone 
could ;tlieyare_ur.able:to__chec^   and  they  don't  care.   Summary: 
Have  physical  possession;  lie  on  the  application;  provide  a 
birth  certificate;  presto:  passport  I 

My  husband  and  I  discovered  in  written  and  verbal  testimony, 
in  front  of  the  sub-committee  on  Crime,  in  1974,  in  Washington, D.C. 
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the  FBI  does  become  involved  in  child-stealing  cases  if 

a  felony  warrant  has  been  issued  by  a  state  and  there  is 

proof  of  physical  and  or  moral  danger.   We  had  both.   We  went 

to  the  United  States  attorney's  office  in  Los  Angeles  and 

requested  FBI  assistance.   We  were  helped  in  our  request  by 

Vice  President  Mondale,  Senator  Kennedy,  Senator  Javits, 

Senator  Cranston,  Senator  Hayakawa,  Senator  McGovern,  Congressman 

John  Moss,  Congressman  James  Corman,  Congressman  Anthony  Beilenson, 

Congressman  Charles  Bennett,  and  District  Attorney  John  Van 

De  Kamp.   The  Department  of  Justice  even  saw  fit  to  "stiffen" 

their  already  inhioman  "policy"". The  new  policy  in  effect 

mandates  that  they  will  act  only  if  a   child  is  dead.   By  then 

we  had  already  spent  almost  $150,000.  obeying  the  law. 

My  ex-husband  didn't.  Doesn't.  And.  probable  never  will. 

We  were  stymied.   Parade  Magazine  interviewed  me 
and  printed  a  picture  of  my  children.   On  October  17,  19-77>. 
an  unexpected  letter  arrived  with  the  news  that  ray  children 
were  in  Brazil.   We  immediately  called  John  Van  De  Kamp. 
He  told  us  the  State  of  California  would  request  extra- 
diction.   Meanwhile,  Terry  McShane  of  Senator  Kennedy's 
office  reported  that  the  Justice  Department  had  told  him 
that  Mrs. Downer-  should  bug  her  ex- in- laws  apartment  and 
have  her  brothers  in  New  York  threaten  "anyone  who  knows-  ■ 
where  her  children  are"  open:  mail  and  commit  other  illegal 
acts.  Mr.  McShane  was  shocked.   Apparently  the  Department 
of"  State  helps  kidnap  children  and  th&  Department  of  Justice 
tells  citizens  how  to  committ  crimes..  ,^Can.  you  explain 

this,  to  me?  ^  ,    ■•■',,  .-. 

I-  -  '      y  ■  .  "-.   ' 

We-  did  not  give  up.   Mr.  Van  De  Kamp  held  hearings  to 
explore  the  problem.   We  formed  a  group  and  received 
7,000  inquiries  from  parent  victims  in  Los  Angeles  County 
in  less  than  a  month.   We  learned  how  many  children  had  been 
killed,  how  many  custodial  parents  have  committed  suicide, 
how  many  ended  up  in  mental  hospitals  how  many  are  on  the 
welfare  rolls.   Governor  Brown  then  formally  initiated 
extradition  with  the  government  of  Brazil.   But  the  State 
Department  intervened.   We  were  told  that  if  anyone  had 
physical  custody  outside  the  United  States  they  would  document 
.  and  authenticate  their  citizenship .   They  would  reward  my 
ex-husband  for  successfully  escaping  the  United  States.   They 
turned  down  the  Governor.   This,  even  though  the  treaty 
between  the  United  States  and  Brazil  states  that  any  state 
of  one  can  extradicate  directly  from  a  state  of  the  other 
since  both  countries  are  Federal  Republics.   I  was  told 
additionally  I  would  not  receive  any  or  consideration  with 
my  children  ever  and  that  my  ex-husband  may  have  had  good 
reason  to  kidnap  your  children.    This  was  the  United  States 
State  Department.   You  see,  not  only  do  they  help  kidnap 
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children  they  also  decide  their  "best  interest"  and  their 
futures.   Maybe  we  don't  need  courts  or  judges,  just  the 
State  and  Justice  Departments.   Once  again  Senator  Cranston, 
Senator  Hayakawa,  Congressmen  Moss,  Gorman  and  Beilenson 
wrote  personaly  to  Secretary  Vance  for  assistance.   They 
were  rudely  refused.   The  Senators  and  Congressmen  wrote 
to  the  Department  of  Justice--a  hand  delivered  letter  to  Secretary 
Bell  and  not  only  were  turned  down,  the  Department  of  Justice 
hid  behind  the  Privacy  Act.   Congressman  Moss  (who  had 
Power  of  Attorney  for  me  in  Washington,  D.C.  and  after 
months  of  delay  and  who  wrote  the  Public  Information  Act) 
insisted  on  a  reply  received  a  voluminous  files  on  me  and 
my  husband.   The  FBI  apparently  had  nothing  better  to 
do  than  open  our  mail,  tap  our  phone  calls  and  fight  finding 
our  children.   When  we  confronted  them,  they  informed  us 
that  "the  FBI  will  not  touch  any  crime  connected  child- 
stealing."   The  State  Department  topped  this  with  the 
information  that"California  laws  are  worthless." 

Governor  Brown  had  signed  extradication  papers  allowing 
the  State  of  California  to  send  a  police  officer,  an  assistant 
District  Attorney  and  two  special  agents  to  Brazil  to  arrest 
my  ex-husband  and  return  my  children.   The  State  Department 
then  revealed  it  believed  "th©re  is  good  reason"   not  to 
honor  any  legal  document  that  mentions  child-stealing.   That 
was  it.   The  Brazilian  Ambassador  had  already-  said  they  would 
honor  the  treaty. 

Three  American  children  have  been  kidnapped  by  the 
Department  of  State  and  the  Department  of  Justice.   California 
has  done  everything  in  it's  power  to  overcome  this  outrageous 
act--to  no  avail.   I  want  my  children  back.   Alive  and  well — 
even  though  the  Department  of  Justice  told  me  to  kidnap  them 
myself  and  the  Department  of  State  told  me  to  forget  them. 

My  children  think  I  am  dead,  thanks  to  our  law. 

For  $20,000  I  can  hire  the  Mafia  to  do  the  American 
Government's  work — by  kidnapping  my  children  back--and 
not  only  risk  ending  up  dead  myself  but  destroying  my  children 
in  the  process.   I  beg  you. to  remember  our  children  are 
our  future,  and  if  any  more  of  our  young  citizens  are  kidanpped 
and  taken  out  of  this  country  we  have  no  future.   As  long 
as  I  respect  and  honor  our  country,  our  country  owes  me 
and  my  children  the  same  respect. 

And  please  don't  forget  that  my  children  are  Americans. 

THEY  WON'T. 


73 

Senator  Cranston.  Thank  you. 

Ms.  Van  Leeuwen.  Good  afternoon,  Senator  Cranston  and  District 
Attorney  Van  de  Kamp.  I  am  Sylvia  Van  Leeuwen. 

I  have  two  children  that  were  kidnaped  in  1973. 1  have  gone  through 
what  every  parent  here  has  gone  through — from  State  to  State,  look- 
ing for  my  children ;  going  to  the  police  and  not  getting  help ;  and  you 
are  told  constantly  that  it's  a  domestic  problem  or  a  civil  problem, 
and  no  one  will  help  you. 

It  wasn't  until  Susan  Downer  and  a  few  other  people  were  able  to 
get  District  Attorney  John  Van  de  Kamp  to  assist  that  anything  was 
being  done. 

He  has  helped  me  with  extradition,  to  extradite  my  ex-husband  from 
Georgia.  He  has  been  picked  up  over  in  Florida ;  in  Eldorado,  Ark. ; 
in  Las  Vegas  twice ;  and,  then,  skipped  back  to  Georgia  and  had  been 
released  on  bail.  The  bail  had  gone  from  $250  to  $50,000 ;  and  the  State 
of  Georgia  would  not  extradite  him. 

Once  the  papers  were  sent  there,  there  was  a  hearing.  He  requested 
a  governor's  hearing,  and  the  Governor,  after  signing  the  papers,  then 
decided  at  the  hearing;  and,  after  about  IV^,  I  called  the  extradition 
department  here  in  Los  Angeles  and  found  out  that  the  Governor  of 
Georgia  would  not  extradite  him. 

So  what  do  you  have  with  our  present  law  ?  There's  laws  to  enforce 
it;  but,  without  the  FBI,  the  parents  that  do  abduct  children,  without 
this  bill  they  will  continue  to  do  it. 

I  feel  that  this  new  law,  the  S.  105,  will  provide  the  help  that  we 
need. 

Mr.  Van  de  Kamp.  Thank  you. 

Your  situation  would  be  avoided  with  this  proposed  law  in  effect, 
because,  then,  when  those  charges  are  filed,  an  extradition  cannot  be 
thwarted ;  something  would  happen.  In  other  words,  if  this  new  law 
were  in  effect,  what  happened  to  you  wouldn't  happen ;  it  would  then 
require  the  extradiction  process. 

Ms.  Van  Leeuwen.  That's  right. 

And  I  would  have  had  my  children  back.  It's  been  6  years,  and  I've 
never  heard  from  them. 

When  that  hearing  in  Georgia  came  up,  I  was  never  asked  to  come 
and  appear.  They  never  have  told  me  anything,  except  that  my  chil- 
dren are  all  right. 

And  I  can't  understand  that.  Here  you  are  in  1  of  50  States  of  the 
United  States,  where  there's  supposed  to  be  equality. 

There  is  no  equality.  Thank  you. 

Senator  Cranston.  Thank  you  very  much. 

I  assure  you  we  are  going  to  do  our  best  to  solve  these  and  other 
problems  cited  here  today. 

Ms.  Van  Leeuwen.  Thank  you. 

[The  prepared  statement  and  additional  material  supplied  by  Ms. 
Van  Leeuwen  follows :] 
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April  17,  1979 


On  March  19,  1973,  my  two  children,  age  6  and  10  -  Ronald 
anc4  D4Mn-)£arla  Oov»n«y  «fa«r«  kidnapped  and  abducted  by  their 
father,  Allen  Howard  Coveney. 

This  act  of  kidnapping  Is  a  violent  act  against  the  children, 
against  the  parent/  Is  extremely  upsetting  and  emotionally  distri- 
buting to  all  envolved.   In  essence  the  feeling  of  rapel 

You  begaln  to  realize  that  a  crime  has  been  committed  against 
you,  what  do  you  do?    You  call  the  Police  or  go  down  and  file  a 
report,  which  In  a  matter  of  minutes  you  will  realize  that  your 
being  told,  "We  can't  take  a  report,  It's  a  civil  matter."    If  you 
had  lied  and  told  them  that  the/)  had  Just  been  abducted  by  a  stranger, 
the  Police  would  have  rushed  out  and  tried  to  protect 'these  children. 
But  for  being  honest,  you  are  denied  protection  under  the  law.   Yet  a 
crime  haa  been  committed  against  you  and  your  children. 

II wonder  If  you  can  understand  the  anguish,  frustration  and 
heartache  this  puts  on  the  parent.   I  began  to  realize,  that  unless 
I  to  broke  the  law  that  I  would  never  see  my  children  again.   I 
did  not  want  to  do  to  my  children  what  their  father  had  done  to  them, 
so  I  decided  to  work  within  the  law.   Which  has  not  returned  my 
children  after  6  years  and  is  a  very  slow,  cold  process  *hen. trying 
to  do  what  is  right  and  best  by  all  envolved. 

I  called  the  District  Attorney  of  Glendale  to  file  a  report  and 
to  get  a  felony  warrant  because  the  children  where  taken  from  the 
Btate  of  California.   I  was  denied  both.   I  did  ask  if  he  would  speak 
with  my  attorney  and  only  after  their  conversation^ would  the  District 
Attorney  file  a  felony  warrant  against  Mr.  Coveney. 

Sometime  after  the  warrant  was  issued,  Mr.  Coveney  was  arrested 
In  Qardena,  booked  and  released  on  bail  and  was  to  appear  in  Burbank 
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Court^ but  he  never  showed.   With  some  hope, I  thought  I  would  have  the 
children  returned  but  learned  that  day  In  court  It  wasn't  going  to 
happen. 

He  was  arrested  In  Arkansas  but  because  the  children  were  not 
with  him  at  the  time,  I  was  told  by  the  Burbank  Police  that  he  was 
released  on  ball.   Then  when  I  asked  and  didn't  understand  the  reason 
for  his  release,  I  was  told  that  Burbank  didn't  have  my  custody  papers. 
I  had  given  the  Juvenile  Detective  my  custody  papers  (copies)  and  the 
Burbank  Police  Dept .  sent  for  all  my  records  and  divorce  papers  from 
Los  Angeles  Superior  Court  after  they  allowed  me  to  file  my  complaint. 

Mr.  Coveney  was  arrested  In  Florida  and  released.   He  was  arrested 
In  New  Mexico  and  released.   I  got  Information  that  he  would  be  In 
Las  Vegas,  October  1975  he  was  arrested  and  ball  was  set  at  $2,500, 
reduced  to  $500  and  released. 

Finally  with  hard  work  and  persl stance  I  was  able  to  get  the 
District  Attorney  of  Glendale,  Burbank  Police  and  District  Attorney 
John  Van  de  Gamp  to  get  the  Governor  of  Gallfomla  to  Issue  extradition 
papers  sent  to  Georgia. 

To  go  back  somejln  1974,  I  was  told  by  the  Juvenile  Detective  that 
Mr.  Coveney  was  In  Arizona  and  that  I  should  go  there  with  my  Certified 
Custody  Order  and  Divorce  Papers,  go  to  the  Arizona  Police  and  they 
would  assist  my  husband  and  I  In  getting* the  children  back.   Rented  a 
plane,  rented  a  car  got  to  Sedona,  Arizona  -  went  to  the  Police  and 
was  told  that  because  they  were  now  aware  of  our  presents  In  Arizona 
that  they  could  not  help  us  and  that  they  could  only  keep  the  peace. 

On  the  side,  we  were  told  had  they  not  known  we  were  there  and 
had  we  Just  came  an  took  the  children  that  they  would  have  left  us 
alone.  But  once  they  were  brought  Into  the  matter,  they  are  forced 
to  enforce  the  law.  Needless  to  say,  without  the  Police  and  their 
help  we  were  unable  to  locate  the  children  and  went  home  without 
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thorn.  All  hope  go"^®*  replaced  with  fruetratlon  and  despair. 

Once  home  contacted  some  echoole  In  Arlz.ona  and  learned  that 
Ronald  had  been  In  school  but  taken  out  and  was  Informed  that  they 
were  tftktn  to  Qaorgla.   They  had  no  knowlege  of  Dawn-Marie  ever  being 
In  school.   I  was  told  they  were  going  to  school  In  Canton,  Georgia. 

Found  that  they  were  attending  Holly  Springs  School.   Contacted 
the  principal  and  he  would  only  say  that  they  were  attending  that 
school.   Decided  to  go  to  Georgia.   Had  a  detective  verify  that  they 
were  living  and  going  to  school  there.    Some  how  Mr.  Coveney  learned 
that  I  was  coming  and  he  skipped  the  area  for  a  short  time. 

I  wrote  letters  to  President  Ford,  received  a  letter  1  year  later 

from  the  Health,  Education  and  Welfare  Dept.  only  to  sympathize  with 

# 
my  situation.  ♦  Letters  to  Senator  Cranston,  Tunney,  Conyers  and 

President  Carter  only  to  receive  answers  of  sympathy.   Who  needs 

Bympathyl   Sent  a  letter  to  Clarence  M.  Kelly,  Director  of  the  F.B.I. 

In  return  they  sent  an  agent  of  the  F.B.I. ,  Mr.  Spurlll  who  only  could 

sympathize  with  my  situation.   Told  me  the  F.B.I,  does  not  handle  these 

types  of  matters  because  they  are  a  domestic  problen.   Mr.  Spurlll  did 

aek  if  I  knew  a  Robert  Coveney,  which  I  stated  was  Allen's  uncle,  nothing 

more  was  said.   Robert  Coveney  was  a  detective  for  the  Burbank  Police 

Dept.  for  about  25  years.   He  Is  now  with  the  Los  Angeles  Superior 

Court  -OR  (own  recognizance)  Dept. 

March,  1975  my  husband  and  I  flew  to  Georgia,  In  hope  of  talking  to 

or  seeing  the  children.  Again  we  went  to  the  Sheriff  with  certified 

copies  of  my  custody  and  divorce.   He  took  them  to  the  Judge  and  they 

would  not  enforce  them.   I  believe  Mr.  Coveney  was  contacted  that  we 

were  In  town  .because  the  children  were  taken  out  of  school  and  we 

were  never  able  to  locate  them  there  at  Holly  Spring  School-  After  5  days 

of  being  there  when  the  buses  came  and  went  morning  and  evening,  I  went 

to  the  office  only  to  learn  they  had  been  out  of  school  all  week. 
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.Again  we  returned  home  to  California  without  support  or  help  from  the 

police  or  the  courts.   What  good  are  laws  that  protect  the  people  who 

against  those 
-break  them  and  are  enforced  /    who  seek  their  help  and  assistance 

to  enforce  your  legal  rights ;and  those  of  your  children? 

To  be  brief  because  of  time.   February,  1976  -  Mr.  Govenoy  was 
arrested  this  time  In  Canton,  Georgia,  what  charge  I  don't  know.   He 
was  Jailed  for  two  weeks.   Burbank  Police  sent  the  felony  warrant  by 
teletype  and  the  Governor  Brown  signed  the  papers  for  extradition. 
Governor  Busbee  signed  them,  too.   He  was  to  go  to  court,  ball  set  at 
|25,000  each  count  of  kidnapping.   He  got  an  attorney,  Mr.  Kit  Bradshaw 
had  the  court  date  set  aside  and  asked  for  a  Governor' s  hearing.   I  was 
not  allowed  any  Information  about  him  or  the  children.   Only  that  the 
children  were  fine. 

I  got  an  attorney  here  so  we  could  resolve  and  come  to  some  agree- 
ment about  the  children's  welfare  and  so  Mr.  Coveney  wouldn't  have  to  go 
to  Jail.   6  months  went  by  and  nothing  was  getting  resolved.   Mr.  Coveney 
refused  to  send  Ronald  and  Dawn  for  a  visit,  refused  to  let  them  talk  to 
me  by  phone,  refused  to  let  them  have  any  contact  with  me. 

He  was  arrested  again  In  Las  Vegas,  October,  1976,  Jailed  for  2i 
days.  My  husband  and  I  went  to  Vegas  and  received  no  help,  was  not  allowed 
to  appear  In  court  for  his  hearing.   Ball  was  $50,000,  reduced  to  $2,500 
he  was  released  and  went  home  to  Georgia.   Not  once  was  he  made  to  produce 
the  children  or  answer  to  why  he  was  concealing  them. 

Contacted  the  extradition  department  In  Los  Angeles  several  times 
but  they  could  not  get  any  cooperation  from  the  Governor' s  office  In 
Georgia.   Finally  about  June  of  1977,  I  called  Extradition  Dept .  In 
the  District  Attorney's  office  and  was  told  that  Georgia  would  not 
extradite  Mr.  Coveney  and  this  Is  how  my  case  stands  at  the  present  time. 

Under  the  Constitution,  I  must  be  a  law  abiding  citizen,  pay  my 
taxes  and  support  our  government,  "yET"  our  government  Is  like  a  cancer 
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eating  away  at  our  flesh,  expecting  more  then  we  can  give  of  our 

of  *  -n     ^ 

strength  and/our  children.   Draining  us  physically  and  mentally  and  , 

like  a  dying  man  that  wants  to  live,  we  will  fight  until  we  bring 

our  ohll4r«n  home,  ev^n  If,  it  la  to  savefDchlld  of  divorce^, from  being 

kidnapped  Xn   the  future. 

I  support  S  105  because  I  believe  this  will  give  the  help  that 
most  of  US  could  not  get  and  can  not  afford.   To  date,  I  have  had  to 
do  all  my  own  homeworkj even  when  I  had  detectives,  attorney' s, spent 
$15,000  and  I  still  do  not  have  my  children  home. 

No  restraining  order,  no  custody  paper,  no  Judge  will  do  or  can 
do,  what  Federal  Legislation  will  do  when  made  law  and  enforced  not 
Just  put  on  paper. 

Thank  you  for  having  me  here  today. 

•  Assemblyman  Mike  Antonovlch  was  the  only  polltioal  person  (5) 
years  ago  In  Southern  California  that  llBten-;  took  action  and  help 
change  our  laws  here  on  child  stealing. 


Sylvia  0.  Van  Leeuwen 
4226  Kc  Farlane  Avenue 
Burbank,  Calif.  91505 

(215)  846-6040 

843-6000  Ext.  3650 


79 


Nam*.  Addrvii  ond  Ttlephont  K>v>nb«r  o(  Allomay(l} 

WILLIAM  T.  KOZEL      '   ; '/■ 

ATTORNEY  AT  LAW 
.  15720  VENTURA  BLVD.  SUITE  4i: 
;  ENCINO.  CALIFORNIA  91316 

(213)  986-2391 


Allorney(s)  for RESPONDENT.. 


aXJ^CNCE  E.  CABELL 


AUG2oiS7i 


QMSC 


\^^  ^^^ 


SUPERIOR  COURT  OF  CALIFORNIA,    COUNTY  OF _...i'9? ...•^??£^.?.?._. 


In  re  the 

marriage  of 

Petitioner: 

ALLEN    HOWARD 

COVENEY 

and 

Responden 

.    SYLVIA 

OLIVE 

COVENEY 

CASE  NUMBER 

NWD    37985 
FINAL  JUDGMENT    (MARRIAGE)    OF 


DISSOLUTION 

(LEGAL   SEPARATION/NULUTY/DISSOLUnON) 


The  court  acquired  jurisdiction  of  the  respondent  on..  MAY.. J.7, 1972. ...by: 

*  *  .  (Dale) 


[]  Service  of  process  on  Ihot  dole,  respondent  not  hoving  appeared  wi 
n  Service  of  process  on  that  dole  and  respondent  hoving  oppeored 
{^  Respondent  on  that  date  having  oppeored. 

The  court  orders  thol: 


thin  the  lime  fovmiUed  tiy  lov^TT'     lr> 

AUG  :jO  J973 

CWRC«C£  E.  M3£U,  C3„„„  Co:* 


□  Pursuant  to  □  Civil  Code  Section  45061 1  )  or  Q  Civil  Code  Section  4506(2),  a  Judgment  of  legal  Separation  and 
such  other  orders  os  ore  set  out  below  be  entered. 

□  Pursuant  to  n  Civil  Code  Section  4400,  □  Civil  Code  Section  4401,  or  □  Civil  Code  Section  44251  ),  a  Judgment 
of  Nullity  and  such  other  orders  as  are  set  out  below  be  entered,  and  that  the  parties  be  restored  to  the  status  of 
unmarried  persons.  ^      .  . 

gJ{Pursuant  to  S  Civil  Code  Section  4506  ( 1  )  or  □  Civil  Code  Section  4506  ( 2 ) ,  o  Final  Judgment  of  Dissolution  be 

entered,  and  that  oil  of  the  provisions  of  the  inlerlocutgjy  judgment,  which  wos  entered  on .JUKE, ..18,. ..19.7,3 

except  OS  otherwise  set  out  below,  be  mode  binding  llie  same  as  if  set  forth  in  full,  and  That  the  parties  be  restored 
to  the  status  of  unmarried  persons. 

THE  JUDGMENT  OF  DISSOLUTION  OF  MARRIAGE  IS  FINAL. 
A  NEW  TRIAL  AS  TO  PROPERTY  SETTLEMENT  AND  CUSTODY 
OF  THE  TWO  CHILDREN  WILL  BE  HELD  ON  DECE^ffiER  10.1973. 


PETITIONER  IS  ORDERED  TO  RETURN  DAWN  MARIE  COVENEY  T0_ 

ilTiOlQQMISl: 
COVENEY  TO 


gtlGnST  IH.  l-J/Ji.   C.TT.'^Tnnv  OF  R^NArn  ALLEN  COVENEY'  -' 


REMAIN  WITH  THE  PETITIONER. 

EACH  PARTY  SHALL  AFFORD  THE  OTHER  PARTY.  R 
VISITATION 


Dated 


•AUG  2  01975 


IVRTY.  REA^ONABLE^  ^ 


Judge  of   the   Superior  Courl 


form  Adopted   by   8ul«    1239   of 
JwdieJot  Council  of  Colilomio 


FINAL  JUDGMENT    (MARRIAGE) 
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76F370 


80 


iiU.V*'  f'. 


IvU. 


4/  iA7^3 


•.•..V-"-'vV  I- ■       . 

••V-   f  Vi',       ■         . 

FB? 'ASSISTANCE  TO 
LOCATE  FUGITIVES 

Public  Law  368  of  the  87th  Congress  author- 
[.  izes  the  FBI  to  assist  State  and  local  authorities 
in  the  apprehension  of  any  fugitive  who  has 
crossed  State  lines  to  avoid  prosecution,  custody 
or  confinement  for  a  felony.  The  law  also  pro- 
vides that  the  FBI  may  assist  in  locating  anyone 
who  has  fled  interstate  following  issuance  of  a 
subpoena  to  avoid  giving  testimony  in  connec- 
tion with  a  criminal  proceeding  charging  the 
commission  of  a  felony. 

Before  the  FBI  conducts  investigation  under 
the  FugitiveFelon  Act,  the  following  conditions 
must  be  met:   tZ>0^>^  a^^  ..,.^:^ 


Oil 


.  ::  f  s  .  .'.'.A 


^^""nla)  racti/mu^t  exist  to  indicate  the  fugitive  hoi  traveled  in 
inlerstote  or  foreign  commerce. 

(b)  A  felony  warrant  must  be  outstanding  in  the  Stale  from 
which  the  fugitive  has  fled  and  the  State  or  local  prosecutor 
mutt  agree  that  the  fugitive  will  be  removed  to  that  district 
for  prosecution  when  apprehended  or,  in  the  cose  of  an 
escapee,  thot  he  will  be  reconfined. 

(c)  A  request  for  FBI  assistance  must  have  been  received. 

(d)  A  United  States  Attorney  must  have  authorized  the  issuance 
of  a  Federal  warrant  charging  violation  of  the  Fugitive  Felon 
Act. 

J,  Edgar  Hoover 

k  DIRECTOR,  FEDERAL  BUREAU  OF  INVESTIGATION 
UNITED  STATES   DEPARTMENT  OF  JUSTICE 
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DECLAPATION  OF  W.    SCOTT  P.C'aTPSCCK 

I,   W.    SCOTT  BO^-rERSOCK,    say: 

In  a  telephone  conversation  with  Mr.  Coveney  during  the 
first  half  of  Septer-ber,  1972,  he  admitted  to  me  that  he  kicked  in  the 
door  of  Mrs.  Coveney' s  house  in  June,  1972. 

On  June  20,  1972,  at  3:00  a.m.,  I  received  a  call  from  Mrs. 
Givcney,  that  Mr.  Coveney  broke  into  her  house.   I  called  his  attorney 
and  advised  her  to  call  the  police. 

I  called  Mr.  Coveney* g  attorney  daily  from  August  28,  1972 
through  August  31,  1972,  in  ord-:r  to  provide  for  Kr.  Coveney*  e  return 
of  the  children  to  tfrs.  Covoncy,  to  insure  that  neither  party  would 
brench  the  visitation  end  custody  orders  of  the  Court  end  insure  that 
the  children  v?ould  not  be  tiVon  n^ain  by  I'.t.    Coveney.   I  vas  told  that 
the  attorney  v-as  in  trial  in  Ontario,  left  a  tnessage  awd   requested 
another  attorney  convoy  rr.y  reqi-ost  to  Kr.  Coveney,  that  he  not  takfi  the 
children  from  the  school  and  that  we  arrange  for  his  visitation  of  the 
children. 

Durln5  the  same  period,  lir.  Coveney  called  ne  and  dcrrandod 
that  Mr?.  Coveney  return  tvo  shotguns  he  cinlnied  Mrs.  Coveney  took  and 
dennn?ed  to  know  the  location  of  the  chll-iren. 

Because  I  could  rot  ,'',ot  any  assurance  from  Mr.  Coveney  or  his 
attorney  that  the  children  \?oiil.d  not  ba  ta'/.en  again  by  him,  because  of 
the  threats  he  ur.ie   to  Mrs.  Coveney  and,  in  vi3-;;  of  the  break-ins  in 
her  hoT.e,  I  advised  L'rs.  Covezny  to  take  the  children  to  a  place  xvhfire 
they  r:ould  be  ?.?fe. 

On  or  about  f^u^wt   31,  1072,  f>t  10:00  p.m.,  I  v-p.s  alons  in 
the  dowistairt!  of  ry   hotre  rnd  T.y  x-ifo.   at)'.'  rpf.ll  child  vrore  asleep  up- 
stairs.  I  Rns-'.'crcd  a  knock  rnd,  in   rerponre  to  asking,  "Vt.o's  th>:re?", 

-1- 


82 


.  was  told,  "It' I  Al,  is  Scott  th«r«7" 

I  recognized  Mr.  Coveney  and  vaa  told  to  open  and  door  and 
settle  this  man  to  man.   I  told  him  to  go  away.   He  kept  on  talking  In 
,,  a  threatening  tons.   I  watched  him  drive  of f  on  his  motorcycle.   I 
called  his  attorney  the  next  day,  advised  him  that  I  have  an  unlisted 
telephone  number  and  have  never  had  my  address  or  number  listed  in  the:, 
phone  book.  II  demanded  that  Mr.  Coveney  not  come  to  my  home  or  contact 
m*  or  my  family  again.  Both  my  wife  and  child  had  been  awakened  and  both 
!.  were  frightened.  The  attorney  told  me  he  didn't  approve  of  that  condiact 
and  did  not  know  how  Mr.  Coveney  found  my  address.   I  have  given  no  one 
connected  %d.th  this  case,  including  my  client,  my  home  address  or  phona 
.  number.  ./,',•; 

I  declare  under  penalty  of  perjury  that  the  following  is 
true  and  correct. 

DATED:   September  15,  1972.  ' 

Los  Angeles,  California 


lOWSRSOCR 


"^^a^i^-^U.     ^^^    ^^4^/^  .^U^.>^    ..^^^       ^^9/7^^-     ^i>^^t^^<^^ 

.  ^^  s/^^^^^y  ^J^^/  A^^^*^  ^  ^Z-^*--^  ^,.^^-  ..yG>*^^  /2/ 

(.  jOCC  ^.^Ci^^**^  '^  _.i2^<^'^  „>«.^*/x^C<j  ^-^^f*^  .  /     /9       / 

^  ^€^^^ ,  X-^  ^UL^  ^utH^    >Ci/W    .^^»/*^ 
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Freshman,  Marantz.Comsky  &  Deutsch 

LAW   CORPORATION  TtutPMONls 

SUITE   530  12  13)    273    19' 

9171  VWILSHIRE    BOULtvABO  <213>    678-18"/ 
BEVEBLY  HILLS.  CALIFORNIA  902I0 


January  22,  1973 


Robert  Louis  Stevenson  Elementary  School 
3333  V.'est  Oak 
Burbank,  California 

ATTENTION:   ito.  Howard  Clapp,  Principal 

Re:  Dawn  Marie  Coveney 

Dear  Mr.  Clapp: 

Enclosed  please  find  a  copy  of  the  Court  Order  dated 
September  12,  1972,  regaramg  the  child.  Dawn  Marie 
Coveney.   You  v;iil  note  that  thia  child  is  in  th2  custody 
of  her  mother  and  that  the  fathor  has  no  right  to  visitation 
or  custody  of  the  ciiild  except  en  Sunday  of  each  W6;ek.   I 
have  been  advised  that  Mr.  Coveney  removed  the  child  fron 
the  school  premises  on  January  19,  1973,  without  the  school's 
penoission  or  consent.   In  the  future,  it  vould  appear  that 
the  school  should  i:.irr.odiateiy  ccncact  lav/  enfcrceront  officers 
when  any  parent  attempts  to  pick  up  a  child  where  there  is  a 
Court  Order  against  cuotody.   The  reason  I  have  encicsed  the 
Court  order  is  to  enable  you  to  refuse  to  release  this  child 
to  her  father,  unless  an  additional  Court  Order  is  sho-.^Ti. 

Your  cooperation  will  be  deeply  appreciated. 

Very  truly  yours , 

FRESHMAN,  MARAIi'TZ,  CO.'ISKY  &  DEUTSCH 


By 

V7arren  C.  Deutsch 

v;CD:kh 
Enclosvxro 
/-xrc:   Mrs.  Sylvia  Coveney 

P.S.   v;e  are  attempting  to  have  the  minor  son,  Honald,  trans- 
ferred to  yov-r  3chool,  and  obviously,  tiie  sarae  cituation  and 
direction  v.-ould  apply. 

WCD 
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TRUSTEES 

DR.  KENNETH  BEAM 

CLtmm 
WR.  PAUt.   «.  SORCNSON 


HO«»ttO  WREN 
i  VERNE  0.  SCtOEL.  JR. 
tlRL  CAROL  BREED 


(JilugjIa/4  ^JiiMla  ScJmolL 


^     701  N    KEMORICK  STBEET 
-!  ^LAO$TAFF    ARIZONA  aaoOl 
TiLCPMONE  (MJ)  n4-«7»I 

i. 

'■'M^   10.    1974 


ADMINISTRATION 

■U^IMiNTINOCMT 

DAVIO  A.  VILLIAMS 

W.    F.  KILLIP  •      AUSIklAAV  tcAvicci 

DON  C.  CLARK  •    »u»iL  ^ckiomhcl  ic«vi< 

CART  PROSPER    -   •n»tiiuction 

•  UllNCll  MAHAOCA 

ROBERT  P.  DUGLAY 


Sylvia  0.   Van  Leeuwen 
4226  McFarlane  Ave. 
Burbank.   CA     91505 

Dear  Mrs.    Van  Leeuwen: 

V/e   received  your  letter  concerning  your  childcen,    Ronald 
Allen  Coveney  and  Dawn-Marie  Coveney   today. 

Your  letter  has  been  turned  over  to  the  Flagstaff  Police 
Department. 


Sincerely, 


^Don  C.   Clark 

Assistant  Superintendent 


DCC:lu 


4-    ■    *' 


icM^.» 


->'. 


'•s.*." 


:.-.'    "J 


^  ■•* 


\- 
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COTTONVVOOO-OAK  CREEK 

PUBLIC  SCHOOLS,  DISTRICT  NO.  6 

P.O.  Box  i?  —  corroNwooo.  arizona  %637i, 

17  October  1973 


Mrs.  Sylvia  Van  Leeuwen 

4226  McFarlane  Ave. 

Burbank,  Calif.   91505      \ 

Dear  Mrs.  Van  Leeuwen: 

According  to  our  records  and  a  thorough 
check/  we  are  sorry  to  say  that  Ronald  and 
Dawn  Coveney  are  not  registered  in  our  elem- 
entary school.   We  continued  the  check  into 
the  following  schools  to  no  avail: 

Cottonwood-Oak  Creek  El.  Yavapai  County 
Sedona  Elementary  "        " 

Sedona  Elementary  Coconino   " 

Clarkdale  Elementary  Yavapai    " 
Cornville  Elementary       "        " 

We  are  sorry  that  we  can't  be  of  more  help. 

Please  find  enclosed  the  copy  of  your 
interlocutory  judgement  you  sent  us. 

Sincerely  yours. 


^-Uud   ?^ 


Paul  Kasparian 
PK:gf  Superintendent 


# 


/ 
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COUNTY  OF  LOS  ANGELES 

OFFICE  OF  THE  DISTRICT  ATTORNEY 

BUREAU   OF   SPECIAL  OPERATIONS 

CRIMINAL  COURTS   BU'LOtNO 

2IO  WCST  TCMPLC   STRECT 

LOS  ANGELES.  CALIFORNIA   900I2 


JOSePH  P  SUtCH.  0>tl«t«v  A110MII1 
JOHN  t  HOWARD  CMiir  oc^uTT  o<»* 
CORDON  JACOBSON.  *ft»>«T«NT  oibth 


RICHARD  W.  HECHT.  oinKCTon 


»ICT  AftOMMCI 
ICT   ATTORNKV 


May  29,  1974 


Mtb .  Sylvia  O.  Van  Leeuwen 
4226  McFarlane  Avenue 
Burbank,  California   91505 


Dear  Mrs.    Van    Leeuwen: 

Your  letter  of  April  26,11974,  addressed  to  Mr. 
been  given  to  me  for  reply. 


Busch,  has 


At  the  time  the  request  was  made  for  extradition,  the  Burbank 
Police  Department  did  not  have  m    their  possession  a  valid 
court  order  showing  that  you  had  custody  of  the  children. 
Mr.  Ross  explained  to  the  police  officers  that,  unless  there 
was  a  valid  court  order,  we  could  not  extradite. 

I  believe  that  Mr.  Ross  spoke  to  you  the  following  day  and 
explained  the  necessity  of  having  a  proper  court  order. 
Since  that  time,  I  believe  you  furnished  said  order  to  the 
Burbank  Police  Department.   When  Mr.  Covenev  is  again  appre- 
hended, we  will,  of  course,  proceed  with  extradition. 


L_- 


Very  truly  yours, 

JOSEPH  P.  BUSCH 
District  Attorney 


FEORENCE    E.    LINb 

Assistant  Director 

Bureau  of  Special  Operations 


'OC" 


cc:       Lynne   A.    Frantz 


a.,^^.^^   ^..^^-^^  a^^^^^-^'^-^ 
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oiMmcT  erricK 

•  It  CAST  Wilson  Avinui 

kuiTi  402 

OLENOALE  91200 

PMONK'     (213)    240.6S30 

CAPITOL  opricc 
AcscMeLT  Post  orncs 

STATE  CAPITOL 

SACRAMENTO   93S1A 

PHOMK'    (Ql«)    44S-S944 


rjl. 


I  •!  1 


MIKE  Dr'ANTONOVlCH  ,:TI| 


.,      ,,   ASSEMBLYMAN.. FORTY.THIRO  DISTRICT  '\-t\  - 


^■•vr-fe 


''s^ 


^rl. 


rV 


COHMITTCEi 

Vice  Chairman.  Efpicicncvand 

Cost  Control 
Constitutional  Amendments 
Finance  and  Insurance 
URBAN  Development  AND 

HOUSINO 
WlLFARK 

Select  Committee  on 

MEDrCAL  MALPIUCTICK 


May  13,  1974 


Mrs.  Sylvia  O.  Van  Leeuwen 
4225  McFarlane  Avenue 
Burbank,  California   91505 

Dear  Mrs.  Van  Leeuwen: 

Thank  you  for  your  letter  relating  to  child  stealing. 

I  agree  with  you  that  the  child's  welfare  should  be  the 
main  concern  of  both  the  judge  and  the  parents  in  a  divorce 
case.   In  1973,  I  introduced  several  pieces  of  legislation 
attempting  to  resolve  the  custody  and  child  stealing  problems. 
However,  this  legislation  was  defeated  by  the  Criminal  Justice 
Committee. 


This  month,  in  furthering  my  attempts  in  this  area,  I 
submitted  legislation  requiring  the  Department  of  Justice,  the 
State  Bar,  and  the  offices  of  the  District  Attorney  to  investi- 
gate this  matter  and  to  seek  a  solution.   Hopefully,  when  this 
study  is  completed,  I  will  be  able  to  introduce  effective 
legislation  which  will  be  enacted  into  law.   This  will,  however, 
take  time. 

I  may  suggest  that  you  contact  Mrs.  Carl  L.  Herzman,  who 
was  instrumental  in  organizing  a  group  called  Parents  of  Stolen 
Children.   She  expressed  many  of  the  same  difficulties  and  I 
believe  that  she  or  some  of  the  members  of  the  group  have  been 
successful  in  retrieving  their  children.   You  may  contact  her  at 
5494  East  Indianapolis,  Fresno,  California  93727  (phone  number — 
209-291-5441) . 

Again,  thank  you  for  writing  and  for  sharing  your  experience 
with  me. 


UMIKE  D.  ANTONOVICH 


MDAt-lc 
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HAIIinaON  A.  WILLJAMI.  JN.. 
JCNMIMOt   KANDCXf^.   W.   VA. 
CI-AlBORNC   PCLU  •*■■ 
lOMTAIVO   M.   RCNNCDV.   MAIS. 
OATI-OMO  NCLftON.  WlB. 
WALTCR  r.  MCMDALC.  MINN. 
TMOMAI   r.   C'CUtTON.    MO. 
AI^N  CWAN5TOW.  CAUP. 
WILUAM   O.   HATMAWAT,   MAINE 
J0**4  A.  DURKIN.  N.M. 


DOKAI.O  KUSVUml.  SCNCNAL  COUNSEL 

MAftJOMlE   M.  WHITTAKKII.  CNIEP  CLINK 


'<-)..  CHAIRMAN 
JACO«  K  ,   JAVITfl.  N.V. 
RICHARD   1.   SCNWKIKER,  PA. 
ROOERT  TAPT.  JR.,  OHIO 
J.  GLEiNN  SCALl..  JR..  MD. 
ROBCnrT  T.  STAFPORO.  VT. 
PAUL  LAXALT,  HtTV. 


QiCntieb  JSyictlesi  JSyenctic 

COMMITTEE  ON 

LABOR  ANO  PUBLIC  WELFARE 

WASHINGTON.  DC.     20510 

May  20,  1976 


Mrs.  Sylvia  0.  Van  Leeuwen 
4226  McFarlane  Avenue 
Burbank,  California   91505 

Dear  Mrs.  Van  Leeuwen: 

Thank  you  for  taking  the  time  to  write  to  me  about  your 
support  for  H.R.  2965.   I  apologize  for  my  lengthy  delay 
in  responding  and  I  appreciate  your  patience  in  awaiting 
a  reply. 

As  a  member  of  the  Senate  Subcommittee  on  Children  and 
Youth  of  the  Labor  and  Public  Welfare  Committee,  I  certainly 
understand  your  concern  about  this  very  emotional  area. 

The  taking  of  children  from  their  families,  no  matter  what 
the  reason,  is  always  a  traumatic  and  serious  situation. 

The  bill  to  which  you  refer  has  been  introduced  in  the  House 
of  Representatives.  I  will  certainly  keep  your  views  in  mind 
when  it  is  introduced  in  the  Senate. 

Thank  you  for  letting  me  know  your  views  on  this  important 
issue.  If  I  can  be  of  any  further  assistance  to  you  don't 
hesitate  to  let  me  know. 


With  best  wishes. 


Sincerely,' 


y 


// 


■Alan  Cranston 
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NIKETT-THIRD  CONSHSS 


KTU  ■.  BOaO.  JL,  KJ.,  CHAimAil 

U.S.  HOUSE  OF  REPRESENTATIVES 

committee  on  the  judiciary 

Washington,  D.C.    20515 


September  3,  1974 


Ms.  Sylvia  0.  Van  Leeuwen 

4226  McFarlane 

Burbank,  California  91505 

Dear  Ms.  Van  Leeuwen: 

Your  letter  of  August  21  is  very  much  appreciated. 
Enclosed  is  a  copy  of  the  hearings  of  the  Subcom- 
mittee on  Crime  concerning  amendments  to  the  Federal 
kidnaping  statute.  My  sympathy  is  with  you  in  your 
efforts  to  recover  your  children. 
Sincerely, 


k 


ehn  Conyers,  CrfJ  "^ 

hairman 
Subcommittee  on  Crime 
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NINmr-THINO  CONORS 


NM>OU>  O,  tXlMOMU*. 


ASS. 


KJtaTtNMaiKit.  WIS. 
Do*«  soiMAitcia.  cALir. 

WILXtAM  L.  HU**a^TM.  MO. 
JOMM  COWTOiS.  i".,  MICM, 
JOSMUA  SILBSnO.  PA. 

ivwoMt  n.  wtns>iK.  cAUP. 

WALTKR  PIAIWCNS,  AU^ 
MMKS  M.  MAMN.   S.C. 
PAUL  •.  •ARKANIS,  MO. 


#OMM  P 


«LINa,  OHIO 
VICl.SON.  CAUP. 

KoarNT  p.  OHIf«AM,  MASS. 

C>«Ani_CS   a.   NANOKl.,  H.T. 

■AMKAKA  JOMDAM,  TCX. 

RAT  TMOWNTON.  A*H. 

■LJXA^rTM  HOLriMAN,  M.T. 

WAYNI  OWTNS.  UTAH 

■DWAWI  M>ZV1M>KT,  (OW* 


JR.    (N.i  )  C 

nwARO  HV/TCMIHSOM.  MICM. 
"0«»«T  MC  Ct-OWr,  ll.l_ 
HCMHT   P.    SMf™    Ml.   NT. 
CKANLtS   W.    SAMOMAN.  JW„  N.J. 
TOM    NAtLSMACK,   II  1 

cmahlis  l  wiooihs,  caljp, 

David  w.  oihnis.  ino, 
HAMILTON  pish,  jw.,  k.». 

WILKT    MATN«.  IOWA 
L>WNSNCC  J.  MOOAN,  MO. 
M.  CALOWELL  ■imjN,  VA. 
WILLIAM   S.  COMKN,  MAlfW 
TWSMT  LOTT.   MISS. 
HAWOLO  V.   PWOKHUICM.  WIS. 
CARLO*   J.   MOOPMCAO.  CALJP. 
JOSITM  J.   MAPAZIT1,   M.J. 
DBLBCar  1.  LATTA,  OHIO 


(Umigrcss  of  tijc  JlnitctJ  ^tidcs  2 

(Hammihce  on  tl|e  31iii^W^ 

31ai5l|iitgtan,  |).((I.     20515 
September  3,  197 'I 


MKIATI  OCXCRAl. 
OAMMtM  i.  Cl-INI 

MSNaCNTT  FUCMS 
WIU.IAM  P.   BHAmjCR 
H.  CMMIITCrMim 

jujkN  A.  rAMKfn 

JAMC«  P    FAIXO 
MAuniCK  A.  BA.BOZA 
AMTMUM   P.   INOMia,  J 
FKAMMLIM  O.  r01J« 
T>40MA.  ■.   MOOMCr 
MtCHAKL  W.  BL.OMMB 
M_CX>Mt>ff«  a.  COOM 
COMSTAr<TiNC  J.  oriu 
ALAM  p.  corrrr.  in. 


Mrs.  Sylvia  Van  Leeuwen 

i»226  McFarlane 

Burbank,  Callfoinla    91505 

Dear  Mrs.  Van  Leeuwen: 


Thank  you  for  your  recent  letter  and  enclosures  concerning 
the  federal  kidnapping  statutes. 

The  Subconmlttee  on  Criminal  Justice,  vMch  I  chair,  will 
'  take  a  close  look  at  the  provisions  In  the  criminal  code  revision 
bills  pertaining  to  kidnapping.  VJe  v/ill  keep  your  letter  and 
petition  in  our  files  so  that  your  views  will  receive  careful 
consideration  when  we  take  up  those  provisions. 

Our  project,  revision  of  the  entire  federal  criminal  code, 
is  a  long-range  one.  I  have  taken  the  liberty  of  referring 
your  letter  and  petition  to  my  able  and  distinguished  colleague, 
Representative  John  Conyers,  Jr.,  the  Chairman  of  the  Subcommittee 
on  Crime.  Mr.  Conyers'  Subconmlttee  is  considering  legislation 
to  amend  the  present  federal  kidnapping  statute.  I  am  sure  that 
his  Subconuiittee  will  give  your  thoughts  careful  consideration 
and  attention. 

As  you  requested,  I  am  enclosing  a  copy  of  the  hearings  held 
earlier  this  year  on  the  kidnapping  statute  by  the  Subcomnittee 
on  Crime .         ...         . 

Thank  you  again  for  writing  and  with  all  best  wishes,  I  am^ 

■',.■■  Sincerely  yot 


WLH/ths 

cc:  Honorable  John  Conyers,  Jr. 


Subcoirmittaje  on  criminal  Justice 
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'E^ELUE  J.  YOUNGER  •    "        STATE  OF  CALIFORNIA 

ATTORNIT  CKNCRAL  *   "* 


OFFICE  OF  THE  ATTORNEY  GENERAL 

i^fjartmntt  of  iluBltrp 

•;     SS5  CAPITOL   MALL,   SUITE   550 
'  SACRAMENTO         9S8I4 

February  25,  1975 


Mrs.  Sylvia  0.  Van  Leeuwen 
4226  McFarlane  Avenue 
Burbank,  California  91505 

Dear  Mrs.  Van  Leeuwen: 

Thank  you  very  much  for  your  letter  of  November  21,  1974, 
and  your  more  recent  letter  concerning  Assembly  Concurrent 
Resolution  236. 

The  Attorney  General  has  asked  that  Deputy  Attorney  General 
Gloria  DeHart  serve  as  our  representative  on  the  Advisory 
Committee  created  pursuant  to  ACR  236.   I  have  taken  the 
liberty  of  forwarding  your  correspondence  to  her  for  her 
use  in  that  endeavor. 

Sincerely, 

EVELLE  J.  YOUNGER  . 
Attorney  General 


:haI:i:  Vr  TKAnchetti 

Deputy  Attorney  General 
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DEPARTMENT  OF  HEALTH.   EDUCATION,   ANU  WELFARE 

SOCIAL  AND  REHABILITATION  SERVICE 

WASHINGTON.   D  C       20201 


OFFICE  OF  THE  ADMINISTRATOR 


JUL  2   W75 


Mrs.  Sylvia  0.  Van  Leeuwen 
4226  McFarlane  Avenue 
Burbank,  California  91505 

Dear  Mrs.  Van  Leeuwen: 

.President  Ford  has  asked  us  to  thank  you  for  your  letter  of  February  3 

concerning  the  difficulties  you  have  encountered  in  trying  to  locate  and 

obtain  custody  of  your  children,  as  granted  by  the  court.  Please  accept 

my  apology  for  the  delay  in  responding. 

Your  letter  was  forwarded  to  the  Social  and  Rehabilitation  Service 
because  it  is  the  office  which  has  responsibility  for  Title  IV-D  of  the 
Social  Security  Act,  as  amended  by  Public  Law  93-647.  Part  B  of  the  new 
law,  signed  earlier  this  year  by  the  President  establishes  major  new 
requirements  for  child  support  enforcement  effective  August  1,  1975.  As 
provided  by  P.L.  93-647.  we  are  presently  organizing  a  Parent  Locator 
Service,  hut  its  use  will  be  limited  to  locating  absent  parents  for  the 
purpose  of  enforcing  child  support  obi  igaT^ions. 

The  situation  which  you  have  described  is  more  properly  one  for  the 
Department  of  Justice.  We  note  that  you  forwarded  a  copy  of  your  letter 
to  the  Federal  Bureau  of  Investigation  of  that  Department,  and,  hopefully, 
you  have  received  a  reply  by  this  time. 

We  recognize  vour  problem  and  understand  your  distress  and  regret 
exceedingly  that  we  are  unable  to  be  of  assistance  in  this  matter. 


Sincerely  yours, 


/o':i->,ys-»lfc>=»- 


John  A.   Svatin 
.Acting  Administrator 
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November  21,  197^ 

Sylvia  0.  Van  Leeuwen 
4226  Mc  Farlane  Ave. 
Burbank,  Calif.  91505 


Mr.  Michael  Pranchettl 
Department  of  Justice 
Office  of  ttie  Attorney  General 
555  Capitol  Mall,  Suite  550 
Sacramento,  California  95814 


Dear  Mr.  Michael  Tranche ttl; 


I  am  writing  to  you  about  Assemblyman  Mr.  Mike  D.  Antonovlch, 
Assembly  Concurrent  Resolution  No.  236  dealing  with  the  problem  of 
"child  stealing." 

My  two  children  were  abducted  by  their  father  (A.  Howard 
Coveney)  from  their  school  on  March  19,  1973  here  in  Burbank. 
Before  our  divorce  became  final  June  6",  1973. 

I  left  my  husband,  January  1,  1972  moved  out,  with  him  knowing 
it  and  filed  for  divorce  In  JuaQ  1972.   When  we  went  to  court  I 
was  given  the  chlldrens  custody.   From  that  moment  on  my  life  has 
been  made  a  nightmare  and  I  have  lived  in  eternal  hell  by  this  man. 
By  his  actions  and  what  he  has  done  to  ue  and  our  children. 

My  ex-spouse  began  by  breaking  into  my  home,  which  I  moved  Into 
after  I  left  our  home  In  Vfoodland  Hills.  He  Is  a  violent  person  and 
we  had  been  separated  twice  before  durln:i  aur  ton  year  marriage.  My 
brother  gave  me  a  hand  gun  for  protection! from  him  because  he  had 
threatened  to  kill  me  several  times.  And  because  I  was  living  alone 
with  the  children  and  needed  some  kind  of  protection. 

On  July,  1972  at  3:30  A.Mn  Allen  Coveney  demanded  I  open  the 
door  that  he  wanted  to  talk  to  ne.   I  told  his  I  could  uot  trust  him 
and  to  go  away.   With  that  he  kicked  in  my  front  door  and  threatened 
my  life,  at  which  time  I  told  him  to  get  out  or  I  would  have  him 
arrested.   He  left  and  I  called  the  pol'lca  and  they  care  tut  they 
would  do  nothing.   I  said,  "I  have  a  restraining  order  against  him," 
but  I  do  not  have  a  copy  in  my  hand  and  thoy  told  rao  it  was  a  civil 
matter  and  out  of  their  hands. 

A  few  weeks  later,  he  broke  in  and  took  the  hand  gun  and  ran- 
sacked my  home.   Several  weeks  later  he  broke  in  and  stole  my  clothes 
under  clothes,  wig  and  Jewerly.   This  went  on  for  a  period  of  six 
months,  breaking  and  entering  and  stealing  from  ms.   Xany  tlsss  he 
had  the  children  with  him  when  he  was  doing  all  this.   Finally,  he 
broke  in  and  destroyed  a  $2,500  dinning  room  set  that  the  finance 
company  would  not  reprocess,  because  I  had  been  making  the  payments 
until  I  couldn't  any  longer.   He  started  a  fire  in  the  fireplace  and 
and  closed  the  flew,  so  that  soot  covered  every  room  in  the  house. 
This  was  two  weeks  or  so  before  Christmas.   So  I  acoved  out  until  I 
could  put  myself  together,  get  some  peace  and  have  a  decent  Christ- 
mas for  the  children.   I  returned  twice  s  week  to  clean  and  check 
the  house  but  on  Jan.  2,  1973  I  found  my  home  had  been  rented. 


1+7-459  0-79 
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Allen  had  rented  my  home,  the   only   place   the  children  and  I 
could   live.      I   couldn't   believe   it,    but  it  was    true.      An  attorney 
(Daniel    S.    Kc   Cann)    who  had   done    some   work;   for  Allen  was  renting 
my   home.      The    two    scheme    together   that  Kc  Cann  would   rent   the  house 
for  One   year  with  an  option   to   buy.      I   had    to   find   another  place   for  us 
because   Kc   Cann  would  not  leave    the   property   and   now  I    became  a 
trespasser  on  my   own  property. 

It   took  ma    10  months   to    throw  him  and   his  family  out,    plus 
make    the  house   payment  or  lose   it   to  Kc   Cann   through  foreclosure. 
He    still   owes  me  |660,   which  he  will  not  pay  me.      All   I    ever  heard 
from    the   police  when  I   called    them  was,    "we   can't  do   anything,    this 
is  a  civil  matter." 

Hy  ex-spouse    took  my   son  out  of  Faith  Baptist   School    Just   before 
Christmas  and  keep  him   for   two  months.      Until   I   was  able    through   the 
Van  Nuys  City  Attorney's  office    to  have   him  return  our  son   to  me. 
Then  he    took  my  daughter  out  of   school   for  A  days,    then   brought  her 
back  and   finally  on  I'arch   19,    1973,   he    took   both  ciilldren  and   left 
the   state   of  California. 

It  wan't  until   Dec.    1973   that  I  was  able    to  get  a  felony  warrant 
issued   for  his  arrest.      November,    1973.  he   was  arrested   in  uardena  and 
let  out  on   bail,    so  ho    skipped.      Then  in  February,    197^  he  v;as  arrest- 
ed  in  El   Dorado,   Arkansas  -  Union   Sheriff.      They  notified   Burbank 
Police    that   they  had  him  and  wanted    to  know  what   to   do  with  him.      L.A. 
District  Attorney's   oxfice  would  not  extrodite,    because    the   children 
were  not  in  his  possession.      They'll  never   be  in  his   possossiou,    be- 
cause he   is  a   traveling   salesmen  and   is  gone   a  great  deal.      He   is   the 
felon  not   the   children   but   their   welfare   doesn't  concern   the  author- 
ities.     They  have   never  lived  with  or  goneVsiifcli  an  ordeal.      It  is  easy 
for  them   to   turn  their  heads,    it's  not   their  personal   problem. 

I   finally    traced  Allen   to  Georgia  in  April    14,    1974.      I   notified 
the   police  here  and    they  notified    the   police    there,    which  was  a   serious 
mistake.      I   wanted    them    to  know  I   would    be   coming  and    that  I^ would   need 
protection  and    they    r/ere    teletypeJ    that  I   had  legal   custody' Ronald 
and   Dawn-Marie.      They  didn't   see   it   that  way,    he  was    tipped   off  and 
before   I   could   get  a  plane   back    there,  Allen   took    them   out  of   school 
and  made   a   trip    to  Hew  York.      So   now  I  had    to   wait  until   September 
when  school    started   up   again   to   get  any  iufonnatlon  on   the   cliildren, 
as   to,    or  if,    the   children  still   attended   Holly   Spring  School. 

I  wrote    to    the   principal,    Hr.   Gene  liorton  again  and    told  him  my 
situation  and  wanted    to  know  if  Ronald   and  Dawn-Karie  Coveney  were 
enrolled.      I   also  wrote    the   Superintendent  of   schools,    again   they 
notified    their  father  and  he   has  now  left   the   area  and  has   put   the 
children  in  a  private    school   and    said  he   has  changed    their  names. 
On  November   14,    1974,    Mr.    Norton  has  informed  me    that  any   information 
that  I  want   to  know  about   the   children  will  now  have    to   be   directed 
to    the    schools  attorney.      At   this  moment,    I   feel    tnat   tiiey   are  not 
willing  and  will  not  give  me   any  information  as    to    the  childrens 
whereabouts. 

I  have   contected    the   FBI,    they    tell  me   itfe  a  local  matter.      I've 
written   to    the   Justice  Department  in  Washington  on   the   Federal   Kid- 
dnapping  Law  -   Title  #18,    Section   1201A,    HR  4191    and   HR  6046  and   SI 
and   S   1400    subsection    (c)    of   Section   1624.      Hoping    to   get   the   pre- 
sent law  amended. 
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I  have  written  lettero  to  Tunney,  Cranston,  Goldwater,  Jr., 
Chief  Ed  Davis  and  the  Preeldant  of  the  United  States,  Kr.  Ford. 
My  only  real  ray  of  hope  has  been  Assemblyman  Mr.  Kike  Antonovlch, 
through  his  hard  work  to  get  the  present  laws  changed  on  "child 
stealing  and  abduction."   Restrilnlng  orders,  custody  papers  nor 
felony  warrants  mean  much  outside  our  state.   Nor  do  you  get  help 
within  our  state  If  the  man  chooses  to  evade  the  law  and  Is  con- 
tinually on  the  run. 

We  need  and  have  got  to  have  a  uniform  law  that  each  state  will 
honor  throughout  the  United  States  or  there  will  be  no  help  or  work- 
ing together.  At  the  present,  the  parent  bent  on  revenue  will  be 
allowed  to  continue  his  acts  to  abduct  and  conceal  the  children 
from  the  parent  with  legal  custody.   Without  amending  our  present 
laws,  this  advocetes  this  criminal  act  and  the  parent  can't  get 
HELP  anywhere,  I've  been  there!   This  leaves  us  the  orly  «(lternatlve 
for  the  pare:it  with  custody,  If  and  when  you  can  locate  the  children 
and  that  Is  to  rteal  them  back.  Vfhlch  Is  a  terible  tramatlc  exper- 
ience for  the  child  and  the  person  who  has  to  resort  to  this  degrad- 
ing act,  to  achieve  their  richts. 

After  you  £.et  your  children  back  then  you  have  to  live  In  hid- 
ing like  a  criminal  because  your  faclly  hes  no  ler?l  protection  and 
the  other  parert  cat  abduct  them  again  and  again.   Tug-a-werl   The 
children  being  the  tug,  the  parcntr  flghtinr,  their  war  over  the  child- 
ren.  Perfect  setting  for  the  children  and  e.  ner  way  cf  livinpNII  No 
decent  human  being  can  take  or  live  thie  kind  of  existence  forever. 

No  one  can  possible  know  my  problem  or  feelings  until  they've 
been  there.   The  love.,    the  concern,  the  deep  frnctratlors  each  day, 
not  knowing  how  the  children  are,  who  is  carinr,  for  them,  how  they 
are  being  guided,  what  they  are  doing,  hov:  nuch  they've  -rown,  not 
a  word  -  no  thing  I   Only  that  you  kncr  their  father  trnvels  and  leaves 
them  a  great  deal,  ^/ho  is  he  leaving  the  children  with  and  how  are 
they  treated?"  And  what  is  their  father  doing  to  the  children  mental- 
ly under  all  this  pressure. 

I  bleed  Inside  an^  it  gets  worse,  not  better  as  the  days  turn 
into  months  and  now,  the  months  are  turning  into  years  and  their 
young  lives  are  passing  by.   And  I  am  not  to  be  a  part  of  them  or 
their  life.   I  am  not  ableTt'o'^SSow  or  give  thsxa  my  love,  or  guidance, 
nor  a  stable  home  that  they  need.   My -life  is  an  agonzing  hell  within, 
until  I  can  have  the  children  returned.   I  am  remarried  to  a  good  man, 
we  have  a  small  baby  and  my  husband  wants  to  give  my  children  a  good 
and  proper  home  to  live  in.   But  how  do  we  achieve  this? 

The  new  divorce  laws  provides  no  equable  solution  to  the  custody 
of  children.   Only  creates  added  burden  and  problems  at  our  personal 
and  financial  expense.   And  the  children  become  pawns  by  one  or  both 
parents  which  is  not  constructive,  but  destructive  to  society  and 
their  own  families  later  in  life.   Our  children  are  the  back  bone  of 
this  nation,  yet  they  are  denied  and  deprived  many  human  rights  and 
are  not  allowed  the  proper  protection  by  our  courts,  justice  depart- 
ment and  law  enforcement  agencies. 

Regretfully, 


Mrs.  Sylvia  0.  Van  Leeuwen 
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"^Gste  in  Washington 

United  States   taxpayers,  sad-         •   $260,000  to  dclmc  what  is 
died    with   a   federal    bureaucracy    passion.ite  love 


now  spending  close  to  Si  billion  a 
day.  hereby  are  ur^jed  to  i;et  and 
read  a  new  book  guaranteed  to 
make  their  blood  boil. 

Entitled  "The  Federal 
Rathole,"  published  by  ArlmL;ton 
House,  the  book  was  written  by 
Donald  Lambro.  He  is  a  Washing- 
ton reporter  who  has  covered  Con- 
gress tor  the  last  five  years. 

Lambro  is  as  articulate  as  he  is 
angry    about    government    protii 


what 


•  Sn,000     to     analyze 
hitchhiking. 

•  S 11  2.000  to  probe  African 
climate  in  the  last  ice  age. 

SI  7  1.000    to    record    under 
conditions     rats,     monkeys 

and  humans  bite  and  clench  their 

jaws. 

•  SSi.OOO  to  study  why  peo- 
ple fall  in  love. 

•  SI 3.9    million    a    year    to 
maintain       300       mihtarv       golt 


cacy.    He  contends   that   at    least    courses  throughout   the   LS.  and 


S25  billion  in  taxp.iyers'  money 
could  be  saved  annually  by 
abolishing  ^0  federal  programs 
and  agencies  that  sponsor  such 
boondoggles  as  the  following  typ- 
ical examples: 

•  531,912  to  microfilm  the 
principal  archives  of  Malta. 

•  5103,000  to  study  the 
learning  differences  between  in- 
fants and  toddlers. 

•  5300,000  for  a  study  of  sex 
,  role  learning. 

•  570,000  for  a  study  of  wild 
boars  in  Pakistan. 

•  570,000  for  a  ditto  on 
Indo-Australiai^  ants. 

^^i^r'v^^-'-^- '^'^  ^-^  -—  .     ^..    •.  . 


,    Calif,    on 
son,    Ronald 
jat   tlrr.G^  did 


jthe  D.A.   who 
■^.i:a  A.    Hov/ard 
./iii-.orcia   GhcrJ.ff 

pj:-:.}|c}iildron,  of 


te 


MH-^S  f:lV9f, 


in  19  countries  around  the  world 
The  listings,  wich  dcta'icd 
analyses,  go  on  for  more  than  200 
pages  —  all  of  them  amounting 
to  a  shocking  compendiLim  ot 
bureaucr.icy  in  wasteful  .uid  pro- 
liferating ,iCtion. 

If  sl.ishing  the  federal  budget 
to  any  significant  degree  is  ever 
going  to  replace  horrendous  defi- 
cits, it  will  happen  only  when 
informed  taxpayers  get  furious 
enough  to  demand  it  of  their 
elected  officials. 

Lambro's  book  should  help  a 
much-needed  process.       ,    _;,-' 

Excs33iv9  Covernmsnt  ^j 

accou 
ountE  t 


ill 


back  aud 


Efforts  to  set  up  an  indcpend-  agencies     and      these 

cnt  consumer  agencv  m  the  Icder-  aren't  working,  the  ? 

al  government  go  b.-;ck  six  years,  is  not  to  add  an, 

"^ -V  have  a  somewhat  checkered  laver-K-" 


ViX  enforce   tbc 
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f 

%     In  1965,    he 
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wood,    C^.lif. 

.Ir.ave  acd  Lave 

'^itod    the-  rionoy 

,font  fcac::, 

la  viola.lcn  of 

^nc3S  and  filed 

r^ TC Gul V?A   .from 

\    bout  Jiii3  record 

•Vnd  Allen  hnci; 
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A 

.^  1973,  AllP.n  kcrt 
Id  Bank  in  Woodland 
,   Je  never  haa  any 
nt.   Alien  handled 
0  pay  our  bills  and 
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June  20,  1975 

Krs.  Sylvia  0.  Van  Leeuix'en 
A226  y.c   Farlane  Ave. 
Burbank,  Calif.  91505 


United  States  Dept.  of  Justice 
Federal  Bureau  of  Investigation 
Vfashlngton,  D.C. 


Dear  Kr.  Clarence  I!.  Kelly,  Director: 

Ky  children  v^ere  kidnap  from  their  school  in  BurbarJ:,  Calif,  on 
Karch  19,  1973  by  their  father,  Allen  Hov.-ard  Covcney.  Ky   son,  Ronald 
Allen,  age  10  and  daughter,  Dawn-Karie  Kenee  age  6  at  that  time^  did 
not  go  vi  th  hlci  by  choice. 

Since  that  time,  I  have  exhausted  all  means  to  get  the  D.A..  who 
Issued  a  felony  warrant  for  the  arrest  of  Kr.  Coveney  (a^ca  A.    Hovrard 
Coveney  and  Howard  Carson)  the  Burbank  Police  and  the  Georgia  Chcrifi 
Kute  Adams  to  enforce  that  vrarrant  for  the  return  of  ny  c>iildren^  of 
vfhich  I  have  custody  in  California. 

I  am  aware  of  amendments  ER   A19I  and  KR  8722  which  givsrj  all 
law  enforcement  agencies  an  out  and  .keeps  the  ball  passed  back  and 
forth  between  one  another. 

What  I  would  like  to  know'  is  why  the  P.B.I,  vrill  rot  enforce  the 
felony  warrant  v.'hen  the  father  ha^:  left  the  state  to  avoic'-  prosacati  or? 
Vi'hat  about  the  F.B.I. 's  assistance  to  locate  fugitives  under  the 
Fugitive  yelon  A.ct?   I  have  a  letter  from  Kr.  J.  Lusch  oliico  that  bo 
will  extratlde  should  ilr.  Coveney  be  apprehended. 

Mr.  Coveney  has  a  history  of  deceit  and  violence.   In  1965;  he 
Joined  up  vjith  a  ex-con  David  Jergenson  and  fcrr.ied  a  construction  coiti" 
pany.  El  Camino  Cabinets  -  Lankershini  Blvd.,  i;o.  Hollywood,  Calif. 
Which  lasted  6  to  9  months,  when  Allen  took  a  two  week  If.ave  and  Dave 
started  new  jobs,  took  deposits  for  zhc   \:Qr.:   and  ilepositod  the-  :5oney 
in  a  separate  account  in  a  Santa  lionlca  Bank.   Allen  wont  back, 
everything  fell  apart,  Jergenson  went  back  to  prison  in  violation  of 
his  parolCyan  extended  7  years.   A13.on  clos-.id  the  business  and  filed 
bankruptcy  for  vJ90,000.   Jergenson' s  prior  convlcolou  resultc;u  from 
doing  this  same  scheme  to  someone  elsfe.   Allen  knew  about  his  record 
because  after  the  baarcruptcy,  he  told  n:e  about  it.   And  Allen  knew 
what  vfas  going  on  vriLth  the  business  because  he  v;as  in  consiaut  con- 
tact with  JergCjison  '.rhlle  he  was  out. 

If  you  check  the  Santa  Kcnlcr.  Bani:  from  1966  to  1973.  Allen  kert 
that  account  until  he  transferred  it  to  Trans  Uorld  BanJc  in  Woodland 
Hills  and  on  5/30/73,  ho  had  s;53tOOD  in  that  bank.   V/e  never  haa  any 
money  in  the  bank  that  I  ksiew  of  or  savings  account.   Alien  handled 
our  money  and  had  5  different  checking  accounts  to  pay  cur  blD.ls  and 
keep  ahead  of  his  Insurance  business. 
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We  separated  1/7/72,  In  court  he  stated, he  made  s500  a  month 
and  couldn't  afford  to  pay  <;  160.00  a  month  child  support  for  tvro 
children,  yet  by  5/30/73  he  was  driving  a  1973  Lincoln  Contlnetial 
and  had  3.53,000  in  the  bank. 

In  1968,  he  had  to  resign  from  Kutual  of  l.'ew  York  Insurance  Co. 
for  forged  clients  checks  which  he  signed  and  cashed  and  kept.   He 
told  me  what  he  was  going  to  do,  that  he  couldn't  locate  the  clients 
and  that  he  deserved  the  money  for  the  time  spent.   I  told  him  it 
was  illegal  and  wrong  but  he  did  it  anyvmy.   He  was  brought  before 
the  insurance  conmissionor  of  Los  Angeles  but  got  off. 

In  1970,  he  Joined  with  Alta  Cattle  Co.  and  his  clients  lost 
thousands  of  dollars  that  thoy  invested  and  he  knew  Carl  W'orley  was 
dlshon&st  and  had  dealla^r.  v/i  t/i  ^,■  o  M^iriri.   Carl  Worley  was  arrested 
by  the  L.A.  police  in  1972.   A  Carl  liuhson  has  a  court  case  apalnst 
A.  Coveney  and  Worley  for  ^7,000  he  lost  -  Case  SCO  26051,  Long  Eeach 
Superior  Court  -  Attorneys;  Simon,  Jlc  Kensey,  Miller,  2750  Eellflov/er 
Blvd.,  Long  Beach,  Calif.  ^ 

Going  through  our  divorce,  he  broke  Into  my  home  many  times  and 
stole  personal  belongings  and  furniture.   He  completely  destroyed 
a  nevr  dinning  room  set  so  he  v;ould  not  have  to  pay  for  it.   He  stole 
my  car,  1972  Datsim,  took  it  to  Arizona  for  2  nonths,  brought  it  back 
and  destroyed  it  with  the  help  of  his  brother.   They  returned  it  to 
my  doorstep  almost,  witn  a  quote  crgraYcd  in  thn  door, . "Memories  of  . 
the  Laughters."  fi>w: 'Z,  ^(^^^-(^  ^,l^  .^^-^r  ..<^''-^'-^^y^ -^^^<- .^.^^^-^  -ri^..^^  ^Y^  ^'^ 

June,'  1972  he  kicked  in  my  front  door  at  2:00  A.M.  because  I 
would  not  let  him  in.   Ko  kicked  it  in  and  threaten  to  kill  Lie.   He 
ran  me  and  the  children  out  of  the  house  we  i;e;re  living  in  at  3:00  A.K 
December  ,  1972.   The  police  v:ould  not  do  anything  and  we  had  to 
leave  for  our  safety.   This  Is  v:hen  he  destroyed  the  furniture  and 
set  fire  to  the  fireplace,  v;ith  pernonal  belongings. 

April,  1973  he  charge  s;500  to  r;y  charge  account  i:ith  Kardc  Dept. 
Btore^  which  I  took  out  after  wo  separated.   He  give  them  soiLe  story 
and  they  let  him  charge  on  :oy  account.   V.Tiich  they  tried  to  get  me 
to  pay.   He  forged  my  name  to  that  account,  which  I  have  proof  and  I 
would  not  pay  for. 

He  forged  my  name  to  the  sell  of  our  ho:2e  we  lived  together  in 
until  I  found  out  and  could  put  a  stop  to  the  funds  in  eccrovr  until 
the  court  could  divide  the  money.   Ke  transferred  anothor  home  and 
an  apartment  houno  to  other  people,  vromen,  so  he  Trould  not  have  to 
divide  this  proper-iy.   I  understand  that  is  a  felony.   But  I  don't 
know  I  can  do  about  iti  Mr.  Coveney  is  a  very  violent  man.   I  love 
my  children,  my  heart  aches  for  them  and  I  fear  for  their  safety  v.'ith 
their  father. 

I  feel  he  is  mentally  ill  and  should  ba  helped  before  he  does 
some  thing  to  the  children.   I  am  remarried,  and  my  husband  and  I 
can  give  the  children  a  stable  home  with  love  and  give  them  v.-hat  they 
need  as  they  grow  into  adulthood.   Their  father  has  no  scruples,  and 
I  don't  vrant  our  children  destroyed  by  him. 


99 


I  can't  get  anyone  to  tell  me  if  the  children  are  well  or  where 
they  are  now.  Ky   husoand  ana  I  went  to  Georgia  on  Karch  3,  1975  but 
to  no  avail.   When  ve  got  there,  we  went  to  the  Sheriff  l.'ute  AdacB, 
Canton,  Georgia  he  and  the  Judge  would  do  nothing  and  would  not  honor 
my  notarized  court  custody  papers.   We  went  to  their  school  in  Holly 
Springs  but  they  would  tell  n,e   nothing  of  the  children  except  that 
they  were  not  in  school.  After  3  days  of  searching  for  them  and 
running  into  obstacles  we  came  h02;e. 


I  have  been  t 
bitterness  by  ny  e: 
arsenal  of  rifles; 
registered.  (a  22 
in  fear  for  -the  ch 
how  far  he  can  be 

I  need  your  a 
His  last  kno'.m  add 
a  business  address 
Marietta,  Georgia. 


old  to  ste 
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v;i"th  a  sco 

nd  a  ^5l~ 

ildren  and 

pushed,  f // 

'  /■  ■ 

s si  stance 

ress  is: 

2357  Pe 


al  there  bacls;  but  this  will  lead  to  more 
and  I  fear  for  my  life  because  he  has  an 
pe  and  several  hand  guns  v/hich  are  not 
,  he  bought  in  Las  Veges,  1970)  'l  live 
my  life.   I  lived  with  the  man  I  know 


c.-^ 
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if  I  am  to  ever  get  my  children  back. 

Route  4,  Ridgeroad,  Canton,  Georgia  and 
rsontery  or  Pensontory  Parle  nay,  Eldg.  15 


Sincerely  yours. 


\Jy-^- 


Sylvia  0.  Van  Leeuwen 


•<:r'<f^^^^2<-'>^ 


cc;  Governor  Brown,  Jr. 

President  Ford 

Assemblyman  Antonovich 

Judge  Edward  J.  Cox 

District  Attorney  -  Glendale 
John  C.  Keeney,  Deputy  Assist.  Attorney  General 

Joseph  P.  Busch  -  District  Attorney 
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Mr.  Turner.  My  name  is  Ed  Turner,  from  Idaho  Falls,  Idaho. 

I  want  to  thank  Senator  Cranston,  Rick  and  Susan  Downer,  Sus- 
annc  Martinez,  Patricia  Hoff,  and  all  the  other  honorable  people  that 
helped  provide  me  the  opportunity  to  express  my  concern  about  child 
snatching  and  related  problems. 

I'm  the  father  of  three  children — Mike,  who  is  16  years  old ;  Lynn, 
who  is  14  years  old ;  and  Jennifer,  who  is  7  years  old. 

Mike  lives  with  me  on  a  farm  near  Idaho  Falls,  Idaho.  I  am  cur- 
rently the  design  engineer  for  the  city  of  Idaho  Falls,  and  have  been 
for  the  past  9  years. 

Previous  to  that  employment,  I  worked  for  the  City  of  Los  Angeles 
in  the  engineering  department  for  approximately  8  years. 

Lynn  and  Jenny  live  in  Poison,  Mont,  with  their  mother,  Mrs. 
Schulz. 

The  children's  mother  and  I  were  divorced  in  1972  in  Idaho  Falls, 
Idaho.  This  was  the  beginning  of  a  nightmare  for  all  concerned,  be- 
cause the  family  soon  became  entangled  with  legal  court  orders,  laws, 
and  loopholes. 

Looking  ahead  in  1972, 1  thought  that  the  court  system  was  there  to 
help,  especially  in  regards  to  the  children's  best  interest. 

We  soon  found  out  that  the  court  orders  were  useless  documents  in 
regards  to  visitation  rights  of  the  children  with  their  father. 

A  court  order  that  is  not  enforced  is  worse  than  useless — and  I  have 
a  stack  of  them. 

We  went  back  into  court  again  in  1973,  1974,  1975,  and  1976,  pri- 
marily trying  to  resolve  the  problems  of  visitation,  financial  support, 
and  custody. 

Throughout  this  lengthy  ordeal,  there  has  been  no  time  when  the 
children's  visitation  rights  with  their  father  has  ever  been  enforced. 

The  records  will  clearly  show  that  there  has  been  much  harrassment 
on  the  part  of  the  Montana  prosecuting  attorney  to  the  effect  that 
some  Idaho  lawyers  questioned  his  ethics.  An  Idaho  lawyer  wrote  the 
Montana  Bar  Association  to  try  to  get  some  help,  and  they  did  not 
respond. 

There  have  been  over  14  lawyers  involved  and  5  trials  since  1972. 

I  have  not  seen  Lynn  and  Jenny  since  November  23,  1975 :  and  in 
1976,  I  was  awarded  legal  custody  in  Idaho  for  all  three  children. 

Montana  says,  in  a  1975  trial,  that  jurisdiction  is  in  Idaho;  and 
Idaho  says  that  their  jurisdiction  ends  at  the  Idaho-Montana  border. 

While  these  two  States  argue  over  jurisdiction  of  the  parties,  the 
children  and  I  are  denied  visitation  rights,  and  their  parents  are  pay- 
ing the  legal  expenses  for  these  jurisdictional  arguments.  Meanwhile, 
the  children  are  growing  older. 

I  am  convinced  that  under  the  present  system,  the  only  way  for 
Lynn  and  Jenny  to  see  their  brother  or  dad  is  for  me  to  disregard  the 
court  system — its  administration  and  enforcement,  or  lack  of  enforce- 
ment—^and  take  the  children  out  of  their  home  away  from  their  mother 
so  that  I  may  see  them  as  they  grow  in  their  young  and  tender  years. 

But  I  am  also  convinced  that  Lynn  and  Jenny  have  as  much  right 
to  be  with  their  mother,  and  they  should  have  an  equal  right  to  be 
with  their  brother  and  dad. 

I  feel  strongly  that  the  law  of  the  land  should  be  obeyed,  and  kid- 
naping or  forced  custody  in  violation  of  a  court  order  only  promotes 
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a  prison/prisoner  type  relationship ;  and,  obviously,  that  is  not  con- 
ducive to  healthy  growth  for  either  parent  or  child. 

There  will  be  no  kidnaping  of  my  daughters;  but,  there  will  be  a 
concerted  effort  to  change  the  laws  and  the  enforcement  practices  so 
that  the  majority  of  these  children — the  victims  of  circumstances — 
will  be  helped,  not  only  by  financial  support,  but,  as  equally  impor- 
tant, by  the  love,  companionship,  and  moral  support  of  their  dad's. 

We  have  lawyers  and  judges  in  both  States — Idaho  and  Montana — 
that  have  watched  this  family  tragedy  for  several  years.  Some  of  these 
lawyers  have  made  money  on  this  tragedy  by  writing  letters  about 
the  ethics,  or  unethics,  of  the  opposing  lawyer. 

But  no  one  does  anything  to  provide  us  with  time  to  be  together. 

It  is  easy  to  lose  respect  for  the  system,  especially  when  the  court 
order  says  one  thing  and  the  results  are  something  else. 

Correspondence  involving  this  family  tragedy  has  been  between 
the  parents  and  children,  and  also  the  Governor  of  Idaho,  the  Gover- 
nor of  Montana,  the  Idaho  Senators  and  Congressmen,  and  Children's 
Rights,  Inc.,  in  Washington,  D.C. 

The  responses  from  most  of  these  are  basically  to  stay  with  your 
legal  counsel. 

I  have  prepared  and  distributed  a  petition  to  help  gain  support 
from  friends  and  neighbors  who  knew  of  this  family  prior  to  and 
after  the  divorce.  The  petition  asked  for  an  unbiased  investigation. 

Since  all  communication  between  the  children  and  I  have  been 
stopped,  I  have  resorted  to  a  recent  billboard  advertisement  of  holiday 
greetings  to  Lynn  and  Jenny  Turner,  located  on  the  highway  near  the 
children's  home;  and  the  Kalispell,  Mont,  newspaper  placed  a  one- 
half  page  birthday  message  for  Lynn  in  February  1979. 

I  love  all  three  of  my  children  very  much,  and  I  believe  that  they 
should  have  a  right  or  a  freedom  to  not  only  know  their  mother  and  her 
parents  and  her  side  of  the  family,  but  these  children  should  be  en- 
couraged and  allowed  to  know  their  father  and  his  side  of  the  family, 
as  well. 

We  need  stronger  legislation  on  a  Federal  level,  similar  to  bills 
S.  105  and  H.R.  1290. 

They  are  sound  bills,  and  I  feel  they  would  have  helped  my  family's 
problem  since  the  jurisdiction  between  States  is  questionable. 

Just  as  important  as  sound  laws,  we  need  lawyers  and  judges  that 
will  enforce  the  law  for  the  child's  best  interest. 

The  impact  of  these  bills,  if  passed,  will  not  be  felt  until  the  people 
directly  involved  with  their  interpretation  and  enforcement  are  edu- 
cated and  dedicated  to  the  rights  and  for  the  best  interest  of  the  chil- 
dren of  divorced  parents. 

Please  help  Lynn  and  Jenny  to  be  able  to  see  their  brother  and  dad 
freely  and  peacefullv,  while  they  are  still  young. 

^V}\SLt  can  I  do?  What  will  you  do?  And,  most  important,  what  pan 
all  of  us  do  to  prevent  family  trasredies  such  as  this  from  happening 
again?  For  the  sake  of  these  children,  let's  combine  our  efforts  now 
and  do  something  to  help  them  and  others  now. 

Thank  you.  Senator  Cranston. 

Senator  Craxstox.  Thank  you  very,  very  much. 

Your  experience  certainly  underscores  the  need  for  cooperation  be- 
tween the  States  in  whatever  wav  we  can  move  to  achieve  that. 


102 

This  is  a  very,  very  interesting,  instructive  and  convincing  presen- 
tation you've  made. 

Mr.  Turner.  I'd  like  to  show  you  the  one  letter  I  received  from  my 
daughter  [Lynn]  who  was  in  Montana.  The  relationship  we  had  before 
the  divorce  and  during  the  divorce  was  exceptional.  [Displaying  side 
1,  side  2]  She  [Lynn]  was  the  letter  writer  of  the  family.  The  other 
girl  [Jenny]  was  too  young  to  write  at  the  time. 

And  when  they  moved  to  Montana,  she  [Lynn]  and  I  had  communi- 
cation by  letters.  And  that  was  all  stopped.  Even  the  phone  calls  were 
stopped. 

Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Turner  and  information  referred 
to  follows :] 
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TO  UNITED  STATES   SENATE   SUBCOMMITTEE   ON   CHILD  AND  HUMAN 
DEVELOPMENT  OF  THE   COMMITTEE   ON   LABOR  AND  HUMAN   RESOURCES: 

I  want   to   thank  Senator  Cranston,    Rick  and 
Susan  Downer,    Susan  Martinez   and  any  other  Honorable 
People   that  helped  provide  me   the   opportunity   to  express 
my  concern  about  child-snatching  and  related  problems. 

I   am  the   father  of   three    (3)    children,    Mike, 
who   is    16  years   old,    Lynn,   who   is    14  years   old,    and 
Jennifer,   who   is    7  years   old. 

Mike   lives  with  me  on   a  farm  near   Idaho   Falls , 
Idaho.      I   am  currently   the   Design  Engineer  for   the   City 
of  Idaho  Falls,    and  have  been   for  the  past  nine    (9)    years. 
Previous    to   that  employment,    I  worked   for   the   City   of  Los 
Angeles ,    in   the  Engineering  Department   for  approximately 
eight    (8)    years. 

Lynn   and  Jenny   live   in  Poison,    Montana  with   their 
mother,    Mrs.    Schulz. 

The  children's   mother   and  I  were   divorced  in   19  72 
in   Idaho   Falls,    Idaho. 

This  was    the  beginning  of  a  nightmare   for  all 
concerned,   because    the   family  soon  became   entangled  with 
legal   court  orders,    laws,    and   loopholes.      Looking   ahead, 
in   19  72,    I   thought   that  the   Court  System  was    there   to 
help,    especially   in  regards    to   the   "children's  best 
interest."     We   soon   found  out   that   the   court  orders 
were   useless    documents    in   regards    to   visitation  rights 
of   the   children  with   their   father.      A  COURT  ORDER  THAT 
IS   NOT   ENFORCED   IS  WORSE   THAN   USELESS. 

We  went  back  into   Court  again  in   19  73,    1974, 
1975,    and  1976,    primarily   trying  to  resolve   the  problems 
of  visitation,    financial   support,    and  custody.      Throughout 
this    lengthy  ordeal ,    there  has  been  no   time  when   the 
children's   visitation   rights  with  their   father  has   ever 
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been  enforced. 

The  records  will  clearly  show   that   there  has 
been  much  harrassnent  on   the  part   of   the  Montana  Prosecuting 
Attorney  to   the  effect   that  some   Idaho  Lawyers   questioned 
his   ethics.      An  Idaho  Lawyer  wrote    the   htontana  BAR 
Association   to   try  to   get  some  help   and  they   did  not 
respond. 

There  have  been  over   fourteen    (14)    Lawyers 
involved  and  five    (5)    trials   since   1972. 

I   HAVE  NOT   SEEN   IXim  AND  JENNY   SINCE  NOVEMBER  23, 
1975.    AND   IN    1976,    I  WAS  AWARDED  LEGAL   CUSTODY   IN    IDAHO 
OF  ALL  THREE    (3)    CHILDREN . 

Montana  says    (19  75  Trial)    that  jurisdiction  is 
in  Idaho   and  Idaho  says    that  their  jurisdiction  ends    at 
the   Idaho   -   Montana  border. 

While   these   two    (2)    states   argue  over  jurisdiction 
of   the  parties,    the   children  and  I  are    denied  visitation 
rights    and  their  parents    are  paying  the   legal  expenses 
for   these  jurisdictional   arguments.      Meanwhile   the   children 
are    growing   older. 

I   am  convinced  that  under   the  present   system, 
the  only  way   for  Lynn   and  Jenny   to   see   their  brother  or   Dad 
is   for  me   to   disregard  the   Court  System  -   its  Administration 
and  Enforcement  or  Lack  of  Enforcement  and   take   the   children 
out  of  their  home  away   from  their  Mother  so    that   I  may 
see   them  as    they   grow  in  their  young  and  tender  years. 
But,    I   am  also   convinced  that  Lynn   and  Jenny 
have   as  much  RIGHT   to  be  with   their  Mother  and  they 
should  have   an  EQUAL  RIGHT   to  be  with   their  Brother  and 

Dad. 

I  feel  strongly  that  the  law  of  the  land  should 
be  obeyed  and  kidnapping  or  forced  custody  in  violation  of 
a  Court  Order  only  promotes  a  "PRISON  -  PRISONER"  type 
relationship  and  obviously  that  is  not  conducive  to 
healthy  growth  for  either  parent  or  child. 
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There  will  be  no  kidnapping  of  ray  daughters,    but 
there  will  be   a  concerted  effort  to  change   the  laws    and 
the  enforcement  practices   so   that   the   majority  of   these 
children    (victims   of   circumstances)   will  be  helped  not 
only  by   financial   support,    but  as   equally  important  by 
the  love,    companionship   and  moral   support  of  their   Dads. 

We  have  Lawyers   and  Judges   in  both   States   - 
Idaho  and  Montana  -    that  have  watched  this    family  tragedy 
for  several  years.      Some  of  these  Lawyers  have  made  money 
on  this    tragedy  by  writing  letters   about   the   ethics,    or 
unethics,    of   the  opposing  Lawyer,    BUT  no  one   does   anything 
to  provide   us    (the  Kids   and  I)   with   time   to  be   together. 
It  is   easy  to   lose   respect   for   the   system,    especially 
when  the   Court  Order  says   one   thing  and  the  results   are 
something  else. 

Correspondence   involving  this    family  tragedy 
has  been  not  only  between   the  Lawyers   and  Judges,   but   also 
between   the   following: 

Governor  of  Idaho 

Governor  of  Montana 

Idaho   Senators   and  Congressmen 

Children's   Rigjits,    Inc. 

The   responses    from  most  are  basically   to   stay  with 

the  Legal   Counsel. 

I  have  prepared  and  distributed  a  Petition   to 
help   gain  support  from  Friends    and  Neighbors  who  knew  of 
this    family  prior   to   and  after   the   divorce.      The  Petition 
asked  for  an  unbiased  investigation. 

Since   all   communication  between   the  children  and 
I  has  been  stopped,    I  have  resorted  to  a  recent  Billboard 
Advertisement  of  Holiday  Greetings    to  Lynn  and  Jenny 
Turner,    located  on   the  highway  near   the   children's  home 
and  the  Kalispell,    Montana  Newspaper  placed  a  1/2-page 
birthday  message   for  Lynn   in  February,    19  79. 
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I   love  all   three    (3)    children  very  much   and  I 
believe    that   they  should  have  a  right   or  a   freedom  to  not 
only  know   their  Mother  and  her  Parents   and  her  side  of 
the  family,    but   these    children  should  be  encouraged  and 
allowed  to  know  their  Dad  and  his   side  of  the   family. 

We  need  stronger  legislation  on  a  Federal  Level, 
similar  to   Bills   S.    105   and  H.R.    1290.      They  are   sound 
Bills   and  I   feel    they  would  have  helped  my   family's   problem 
since   the  jurisdiction  between   States    is    questionable. 
Jxist  as   important   as   sound  laws,   we  need  Lawyers   and  Judges 
that  will  enforce   the   law  for  the   CHILD'S  BEST   INTEREST. 

The  impact  of  these   Bills,    if  passed,   will  not 
be  felt  until   the  people   directly  involved  with  their 
interpretation  and  enforcement   are  educated  and  dedicated 
to   the  rights   and   for   the   "best   interest"  of  the  children 
of  divorced  parents. 

Please  help  Lynn  and  Jenny  to  be  able   to  see 
their  brother  and  Dad  freely  and  peacefully,   while   they 
are  still  young. 

What   can   I   do?     What  will  you  do?     And  most 
important,   what   can  we   all  do   to  PREVENT   family   tragedies 
such   as    this    from  happening  again?      For   the   sake  of  these 
children,    let's    combine  our  efforts   and  do   something  to 
help   them  and  others,   NOW  I 

Sincerely, 


<^s*^  c2U/-»-~»-w 


ED  TURNER 


Hearing  Date : 
April  17,    19  79 
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Side  1  Letter  Reads   "I   Love  Youl      So'.  II   Much.      I   am  making 

this   folder  for  you  so  you  can   remember 
me,   but  I   no  you  wont  forget  me   Dad. 
Love     Lynn 

My  Birthday   is    Feb.    17th.      Come   Please 
Dad  Come." 

Lynn  Turner,  Age  10,   1975 


Side  2  Letter  Reads   "Dear  Dad, 

Happy  Fathers   Day  1 1 

I  Love  Youl 

Please  come  up  and   pick   us   up,    I'm 

looking  forward   to   it  really  a  lot  I 

NEVER  LETS  ME   DOWN  I 

Love     Lynn,   Jenny,   and  Mike 

June,   1974 
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Jenny 


Lynn 


Mike 


P 


A  MOCKERY  and 
MISCARRIAGE 
of  JUSTICE 


i 


(  Lynn  and  Jenny  Turner.. .We  LOVE  and  MISS  Youl.'Mike  and  Dad  ) 

•  PREPARED  BY: 

•  .    .  ■      .     _  Ed  Turner 

Route  8  Box  293 
o  IdahaFallsJdaho  83401 


i 


109 


47-459    0-79 


no 


OencE  OF  THE   Mayor 
City    I  (Ai  I. 

IPAHO     TALI?.       iriAHO     81'".01 

December    30,    1977 

S      E  CDDit        PCOlRSfN 

M     A      1     O     •> 


TO  WHOM  IT  MAY  CONCERN: 

I  am  writing  this  unsolicited  recommendation  for  Ed  Turner, 
P.E.  because  I  feel  we  have  such  an  outstanding  person  em- 
ployed by  the  City  of  Idaho  Falls  Engineering  Department. 
Acknowledgement  has  been  long  overdue.   His  professional  work, 
ordinarily,  would  be  ample  to  justify  the  salary  he  receives 
from  the  City. 

He  especially  excels  in  traffic  engineering  and  design  work. 
However,  the  thing  that  has  prompted  me  to  write  this  into 
his  permanent  record  is  his  willingness  to  participate  vol- 
untarily in  projects  which  really  are  worthwhile  to  the 
general  public. 

After  the  disasterous  flood  caused  by  the  failure  of  the 
Teton  Dam,  the  communities  of  the  Valley  north  of  Idaho  Falls 
turned  to  Mr.  Turner  to  lead  the  way  in  the  rejuvenation  of 
all  of  their  public  utilities.   With  so  many  of  the  scars  of 
the  flood  now  covered,  they  said  that  it  will  be  very  easy  to 
forget  those  hectic  days,  but  the  impression  that  Mr.  Turner 
made  upon  them  will  always  be  remembered. 

As  a  leader  in  the  area  of  juvenile  needs  in  our  community, 
he  holds  the  most  important  position  and  actively  is  engaged 
in  things  beneficial  to  the  youth. 

I  will  encourage  anyone  wanting  more  specific  information 
relative  to  Mr.  Turner,  to  just  give  me  a  phone  call. 

Sincerely, 


.^l 


S.  Eddie  Pedersen 

Mayor 

City  of  Idaho  Falls 


Ill 


HAXRJMH  A.  WnjJAMI,  Jlt^  M_l^  OUJRMAN 
JBMMU  RAMOOLm.  W.  VA.  HICHAIU  >.  montWIKm,  M. 

CLAtaomim  pclu  n.i,  jaco«  k,  javtts.  n.y. 

■=<•*«>  •••  KIMHIDY.  HAM.  RomrT  T.  WTArrOHD.  VT. 

OArUm  MUCH.  WU.  OKIUN  «.  HATCH.  UTAH 

SiS-^t^l^Sir^::...     «««.»-,«„  H^  QICnHcb  ^{tt{««  dermic 


«TV»m  J.  PAJtACMSC  (KNCRAL  OOUNMI.  COMMITTEE  ON  1-ABOR  AND 

AMD  WTATW  niucTCM  HUMAN  RESOURCES 

««»«-.  WH,TTAX«.o«P««  WASHINGTON.  O.C    SXIO 

April  4,  1979 

Mr.  Ed  Turner 

Route  8 

Post  Office  Box  293 

Idaho  Falls,  Idaho   83401 

Dear  Mr.  Turner,     ^ 

I  am  pleased  to  invite  you  to  testify  j.t  the  April  17 
hearing  of  the  Subcommittee  on  Child  and  Human 
Development  of  the  Committee  on  Labor  and  Human  Resources 
on  the  problem  of  child-snatching  and  the  role  of  the 
Federal  Government  in  this  area. 

There  is  currently  legislation  pending  before  the 
Congress,  S.  105  and  H.R.  1290,  the  proposed  "Parental 
Kidnapping  Prevention  Act  of  1979."  Any  views  you 
might  have  with  respect  to  this  legislation  (copies 
of  which  are  enclosed)  or  other  proposals  for  action 
at  the  Federal  level  would  be  most  useful  to  the 
Subcommittee. 

In  order  to  provide  an  opportunity  to  hear  as  many 
witnesses  as  possible,  I  am  asking  that  you  limit  your 
oral  presentation  to  about  ten  minutes.   Your  full 
written  statement  will,  of  course,  be  published  in 
our  hearing  recbrd. 

The  hearing  willl  begin  at  2:00  p.m.  in  the  Washington 
Room  of  the  Los  Angeles  County  Patriotic  Hall,  1816 
Figueroa  Street,  Los  Angeles.   Committee  rules  require 
that  copies  of  testimony  be  made  available  at  least 
twenty-four  hours  before  the  hearing.   Please  have 
forty  copies  of  your  prepared  statement  delivered 
to  my  Los  Angeles  office,  10960  Wilshire  Boulevard, 
Suite  920,  Los  Angeles,  California  90024,  by  Monday, 
April  16. 

If  you  have  any  questions,  please  contact  Susanne 
Martinez,  the  subcommittee  counsel,  at  (202)  224-9181. 


Sin 


Alan  Cranston 
Chairman 

Subcommittee  on  Child  and 
Human  Development 

Enclosures 
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1972 


DIVORCE  FILED  AND  GRANTED 
Idaho  Trial  Judge 


Custody  of  Children: 
Father's  Visitation: 


Father's  Financial 
Support: 


All  Three  (3)  to  PIother. 
One  (1)  Weekend  per  Month/  plus  other 
Reasonable  Times,  One  (1)  I^onth  during 
Summer  Vacation, 

$180.00    PER    PlONTH    FOR   ALL   ThREE    (3) 

Children. 
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1973 

ORDER  TO  SHOW  CAUSE  IN  RE-APPLICATION 
FOR  MODIFICATION  OF  DIVORCE  DECREE 


Part  of  Complaint: 


Judge's  Findings: 
(Idaho  Trial  Judge 


Children's  Mother  complained  that  their 

Father  had  Missed  One  and  One-Half  (1-1/2) 

Months  of  Support  Payments  totalling 

$270.00 

The  Children's  Father  was  Current  on 

THE  Support  Payments. 


Father's  Visitation:  Increased  from  One  (1)  Weekend  per  Month 

TO  Two  (2)  Weekends  per  Month. 
Appendix  "A"  -  Supplemental  Order  for  Custody,  Etc.  was 
Incorporated  as  Part  of  Decree. 

Children's  Father  was  arrested  for  Annoying  Children's  Mother 
Charges  were  Dropped. 
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In  the  District  Court  of  the  Seventh  Judicial  District  of  the 
State  of  Idaho,  in  and  for  Bonneville  County 


APPENDIX  "A" 
SUPPLEMENTAL  ORDER  FOR  CUSTODY,  ETC. 

The  provisions  relating  to  custody,  support,  visitation  and  conduct  of  the  parties,  are  subject  to  the  tiA- 
lowing  terms  and  conditions: 

A.  Care  and  Supervision  —  The  party  who  has  custody  of  the  children,  herein-after  referred  to  as  tha 
Custodian,  will  provide  the  children  (a)  with  regular  and  nutritious  food,  (b)  with  clean  and  appropriate 
clothing,  (c)  with  sanitary  and  reasonably  private  living  and  sleeping  quarters,  (d)  with  appropriate  med- 
ical examinations  and  treatments,  and  (e)  with  guidance  and  counsel  in  worldly  and  spiritual  matters. 
The  Custodian  will  (f)  train  the  children  to  obey  and  respect  their  teachers  and  the  law,  (g)  will  require 
the  children  to  attend  all  regular  sessions  of  school  until  graduation  unless  excused  for  medical  reasons 
or  by  the  school  or  by  the  Court,  (h)  will  personally  supervise  and  control  the  conduct  and  activities  of 
the  children  except  when  they  are  at  school,  or  in  known  and  usual  recreational  activities,  or  in  the  im- 
mediate care  of  another  competent  person.  The  Custodian  will  not  (i)  engage  in,  or  permit  in  the  pres- 
ence of  the  children,  any  excessive  drinking,  immoral  conduct,  obscenities,  violence,  or  disrespect  for  law 
and  order.  The  Custodian  will  advise  persons  entitled  to  visitation  of  (j)  all  school  or  police  disciplinary 
contacts,  (k)  all  medical  contacts  and  reports,  (1)  all  other  important  developments  in  the  lives  and  acti- 
vities of  the  children. 

B.  Control  of  Visitation  —  Unless  otherwise  provided,  (a)  the  person  having  visitation  may  take  the 
children  to  such  reasonable  places  for  such  reasonable  activities  as  such  person  may  determine,  (b)  the 
Custodian  will  have  the  children  ready  and  available  promptly  for  all  visits,  (c)  if  advised  in  advance  the 
Custodian  will  provide  the  children  with  such  special  and  additional  clothing  as  may  be  appropriate  for 
the  planned  activities,  (d)  in  the  event  a  child  is  invited  or  desires  to  participate  in  other  activities  which 
may  interfere  with  a  visit,  the  Custodian  will  not  encourage,  permit,  or  consent  thereto  without  previous 
approval  of  the  person  whose  visitation  will  be  interfered  with,  and  will  not  deprecate  the  denial  of  such 
approval,  (e)  the  person  entitled  to  visitation  may  correspond  with  the  children  and  Custodian  shall  not 
censor  such  correspondence,  (f)  the  person  entitled  to  visitation  may  telephone  each  child  for  net  to  ex- 
ceed 15  minutes  between  7:00  P.M.  and  9:00  P.M.  on  Wednesdays  and  Sundays  and  at  such  other 
times  as  the  parties  may  agree  and  the  Custodian  shall  not  participate  in  such  calls,  (g)  the  Custodian 
may  not  reduce  or  deny  visitation  for  failure  of  support. 

C.  Method  of  Payment  — -  Unless  otherwise  provided,  (a)  or  unless  the  parties  agree  in  writing  to 
some  other  method  of  payment,  child  support  will  be  paid  to  the  Clerk  of  the  District  Court,  Courthouse, 
Idaho  Falls,  Idaho  83401,  by  cash.  Cashier's  Check,  or  Bank  Money  Order,  (b)  The  person  making  the 
payment  shall  obtain,  and  keep,  a  cancelled  check  or  written  receipt  for  each  payment,  (c)  If  a  person 
required  to  make  a  payment  believes  there  is  good  reason  why  such  payment  cannot  be  made,  a  written 
excuse  may  be  requested  from  the  Prosecuting  Attorney  of  the  County  prior  to  the  date  such  payment 
is  due,  but  excused  payments  will  be  accrued. 

D.  Interference  —  Neither  parent  will  intrude  upon  the  privacy  of  the  other;  nor  falsely  make  or  im- 
ply mean  or  nasty  or  derogatory  or  deprecatory  statements  about  the  other  to  anyone;  nor  prevent  or  re- 
strict or  in  any  way  interfere  with  the  other's  right-,  granted  by  this  Order. 

E.  Injunction  —  The  plaintiff  and  defendant  and  their  agents  and  servants  be,  and  each  is,  enjoined 
and  restrained  from  doing,  or  attempting  to  do,  or  threatening  to  do,  any  act  of  injuring,  maltreatmg,  vi- 
lifying or  molesting  the  adverse  party,  or  any  of  the  children. 

F.  Contempt  —  Wilful  violation  of  any  of  the  orders  or  directives  set  forth  above  will  be  considered 
Contempt  of  Court.  Punishment  for  Contempt  of  Court  may  be  from  one  dollar  to  five  hundred  doUars 
or  from  one  hour  to  five  days  in  jail;  in  addition,  Contempt  of  Court  based  on  failure  to  pay  support  of 
minor  children  may  be  punished  by  imprisonment  for  thirty  days. 

G.  Enforcement  —  Anyone  having  knowledge  of  a  violation  of  this  Order  may  make  application  un- 
der oath  to  the  Clerk  for  a  Citation  for  Contempt.  The  person  making  such  application  will  be  respon- 
sible for  presentation  of  legal  evidence  in  support  thereof.  The  Plaintiff  or  the  Defendant  should  make 
such  application  through  his  or  her  lawyer.  If  such  Citation  be  issued,  the  party  or  parties  concerned 
will  be  notified  to  appear  and  make  answer  thereto.  A  frivolous  apphcation  will  result  in  appropriate 
censure. 

BY  ORDER  OF  THE  COURT 
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1974 


Idaho  Trial  Judge 


Announcement: 


Complaint  by  Children's  Father  about 
Children's  FbTHER:  To  Show  Cause  Why 
She  Should  not  be  Compelled  to  Follow 
THE  Court  Order  Regarding  Visitation 
and  Custody  -  And  Why  the  Court  Should 
NOT  Consider  Changing  Custody  to  the 
Father. 

Counter  AFFIDAVIT  filed  by  Children's 
Mother  listing  her  Items  of  Concern 
Regarding  Visitation. 
The  Children's  Mother  has  just  been 
(Few  Days)  Married  and  She  is  Now 
MRS.  SCHULZ. 


RESULTS: 

Custody:  All  Three  (3)  Children  Awarded  to  Mother. 

Father's  Visitation:  One  Weekend  per  Month/  Sixty  (50)  Days 

DURING  Summer  Vacation,  Alternate  Chki^h^as 

and  Thanksgiving  Holidays. 
Father's  Financial 
Support:  $180.00  per  Month  for  All  Three  (5) 

Children. 
Children  Moved  to  Polson,  Montana,  Approximately  400  Miles 
North  of  Idaho  Falls,  Idaho. 
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1974 
P 


"''         1974 

Letter  from  Children's  Mother  to  Children's  Father  Received 
June  9,  1974  Regarding  Visitation. 
June  29,  1974:      OFFICIAL  REPORT 

Sheriff,  Lake  County, 

Montana . 

WHO  SIGNED  THIS  REPORT? 
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1975 


MONTANA 
PETITION  FOR  MODIFICATION  OF  DIVORCE  DECREE 
By  Mrs.  Schulz 
-  Lake  County  Prosecuting  Attorney 

This  Complaint  was  served  on  Children's  Father  during  a 
Weekend  Visit  at  Montana.  This  is  the  Last  Time  the 
Children's  Father  ever  saw  Lynn  and  Jenny  again  - 
November  23,  1975. 

Lynn  and  Jenny  to  Mother 

Mike  to  Father 

No  More  than  Four  (^)  Weekends  per 

Year  for  Father  to  Visit  Daughters. 

No  Less  than  Four  (^)  Weekends  per 

Year  for  Mother  to  Visit  Son. 


Custody: 
Visitation: 


Father's  Financial 
Support: 
Montana  Judge's 
Findings: 
(Judge 


$250.00  per  Month  for  Both  Girls. 

Complaint  Dismissed  due  to  Lack  of 
Jurisdiction  in  Montana. 
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975 

'''  ^  1975 


Letter  Dated  November  26,  1975  from  Children's  Father  to 
His  Idaho  Lawyer/  Regarding  Recent  Trip 

TO  PolsoN/  Montana. 

Letter  Written  by  Father's  Idaho  Lawyer,  about 

Mr.  Lake  County  Prosecuting  Attorney. 

Quotes  from         Letter  Dated  December  8,  1975: 
"i  personally  feel  that  this  was  a  most  shabby 
way  in  which  to  practice  law,  and  although 
legal,  it  is  my  personal  opinion  that  it 
is  questionable." 
".  .  .,  we  cannot  rely  upon        to 

KEEP  ME  INFORMED  AS  TO  MrS .  SCHULZ'  CONTENTIONS, 

// 
•    ■    I 

"He  OBVIOUSLY  WAS  PREPARED  TO  SERVE 

YOU  WITH  THE  OrDER  TO  ShOW  CaUSE  AND  ITS 

Attendant  Papers  to  modify  the  Decree,  of  which 
he  had  not  done  me  the  courtesy  of  so  informing 

ME." 
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1976 


IDAHO  TRIAL 
January  5,  1976 


FI^IDINGS  OF  FACT 

CONCLUSION  OF  LAW,  AND  JUDGEMENT  AND  MODIFIDATION  OF  DECREE 
Results: 
Custody: 


All  Three  (3)  Children  Awarded  to 
Father, 


Mother's  Visitation 


Financial  Support: 


One  (1)  Weekend  per  FIonth/  Sixty  '53) 
Days  during  Summer  Vacation,  Alternate 
Christmas  and  Thanksgiving  Holidays. 
Father  of  Children  is  Relieved  of  all 
Further  Obligations  of  Support. 


120 


1976 

1976 

January  1 .   1975: 
Letter  from  Idaho  Judge      to  Montana  Prosecuting  Attorney 

Part  of  Letter  as  Follows: 

"In  SHORT/       /  from  everything  that  was 

presented  to  ME/  I  HAVE  HAD  NOTHING  GIVEN 
ME  THAN  TO  OTHERWISE  SHOW  THAT  Mr .  TURNER 
WAS  DEPRIVED  OF  THE  RIGHT  OF  VISITATION  OF 
HIS  CHILDREN  DELIBERATELY  AND  DESIGNEDLY 

DURING  A  Christmas  Vacation." 

".  .  ■/  BUT  I  BELIEVE  THIS  CoURT  (IdAHO) 
HAS  A  CONTINUING  JURISDICTION  IN  THIS  MATTER, 
SINCE  IT  WAS  INITIALLY  CONFERRED  UPON  THIS 

Court  by  your  Client,  I  appreciate  further 

THAT  SUCH  jurisdiction  MAY  BE  IGNORED  ..." 
"A  DISTURBING  ASPECT  OF  IT  ALL  IS  THE  STATEMENT 
IN  THE  LAST  AFFIDAVIT  ON  FILE  IN  THIS  CASE  TO  THE 
EFFECT  THAT  YOU  ADVISED  YOUR  CLIENT  THAT  THE 
FATHER  WOULD  IN  NO  WAY  BE  PERMITTED  TO  SEE  HIS 
CHILDREN.   This  statement  is  difficult  FOR  ME 

to  understand/  especially  if  one  is  not  in  a 
position  to  hear  both  sides  of  the  matter. 
This  statement  still  remains  in  the  Affidavit 
uncontroverted." 

"i  deplore  the  use  of  self-help  in  domestic 
relation  matters  when  other  avenues  are 
available." 
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PA3E3  jgyg 

January  13,  1975  -  Idaho  Lawyer, 

Brief  in  Support  of  Award  of  Attorney's  Fees  (For  Children's 

Father; 

"In  the  instant  case.  Plaintiff  (Children's 
Mother)  blatantly  ignored  the  Defendent's 
rights  to  visit  with  his  children  during  Christmas 
(1975).  Plaintiff  did  not  appear  before  the 
Idaho  Court  nor  attempt  to  have  counsel  appear 
ON  her  behalf.  The  only  conclusion  is  that 
Plaintiff  is  using  her  Montana  residence  to 
shield  her  disobedience  to  the  Decree  and  to 
ignore  the  Judicial  Process  of  the  State  of 
Idaho." 

June  25,  1975 

Letter  written  by  Father's  Idaho  Lawyer, 

to  Father's  Montana  Lawyer, 

"It  is  also  interesting  to  note  that  in 
all  of  the  trial  proceedings  brought  against 
Mr.  Turner  by  his  former  wife  that  never  once 
has  he  been  found  in  contempt  for  non-support 
or  guilty  of  misconduct  in  any  way  and  yet 
Mrs.  Schulz  (the  Children's  Mother)  has 
unrightfully  accused  and  intentionally 
misinformed  the  court.  .  ." 
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Page  4  1976 


Letter  written  by  Children's  Father  to  his  Idaho  Lawyer, 
DATED  July  30,  1976,  noting  the  complications 

AND  PROBLEMS  OF  THE  JUDICIAL  SYSTEMS. 

TRIP  REPORT  DATED  SEPTEMBER  3,  1976 
A  LONG  TIME  (8  Years)  Family  Friend  and  Neighbor  drives 

THROUGH  POLSON,  flONTANA  AND  STOPS  TO  SEE  LynN  AND  JeNNY 

Turner. 

Read  what  happens  to  him  .  .  . 

December  27,  1976 
Letter  from  Idaho  Lawyer,  to  Father  regarding 

alternatives,  enormous  costs,  etc. 

1.  Bring  the  Children  into  Idaho  (Kidnapping?); 

2.  Take  the  case  to  Montana;  or 

3.  Leave  things  as  they  are. 
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1977 


April  14/  1977  Letter  from  Idaho  Lawyer  to 

Children's  Father: 

"It  seems  obvious  to  me  that  the  State  of  Montana, 
ITS  Prosecution  Counsel,  and  the  law  enforcement 

AUTHORITIES  ARE  NOT  GIVING  FULL  FAITH  AND  CREDIT 

TO  Idaho's  custody,  giving  custody  of  the 

CHILDREN  TO  YOURSELF.   It  IS  MY  BELIEF  FROM 

your  references  to  me,  and  review  of  your  case, 
that  you  are  receiving  extremely  unfair  treatment 
from  these  individuals," 

"It  is  also  my  impression  that  you  may  be  being 
confronted  by  what  could  be  unethical  and 
possible  illegal  harassment  and  conduct  on 
the  part  of  the  law  enforcement  authorities  and 
Prosecuting  Attorney  there." 

"I  have  written  for  you  a  letter  to  the  bar 


ASSOCIATION  OF  THE  State  of  Montana,  complaining 


about  the  unethical  conduct  of  the  prosecuting 
Attorney  for  that  County." 
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Page  2  ^gyy 


Idaho  Governor,        /  writes  letter  to  Montana  Governor 
IN  behalf  of  Children's  Father  regarding  legal  problems  between 
the  two  states. 

Montana  Governor,      Judge  writes  letter  to  Idaho  Governor 
regarding  legal  problems  between  the  two  states. 

Letter  from  Children's  Mother's  Lawyer, 

NOT  allowing  Mike  to  visit  her  or  his  two  sisters  in  Montana. 

27  Letters  from  friends  about  Mike  and  in  response  to  the 
letter  written  by  his  Mother  and  her  Lawyer. 
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1978 

Elected  as  Co-Chairman  to  Organize  and  Present  a  "Conference 
ON  Children"  in  Eastern  Idaho.  This  was  a  result  of  the 
Idaho  Governor's  Conference  on  Children  in  1977. 

PETITION:  "To  Help  Two  Girls  (Lynn  and  Jenny)  to  be  Able 
to  Freely  and  Peacefully  Visit  with  their 
Brother  (Mike)  and  Father  (Ed)." 

41  Signatures  of  Friends  Who  Knew  the  Family  for  Several  Years. 

Letter  and  Petition  Sent  To: 

1.  The  Honorable  Idaho  Senator  Frank  Church 

2.  The  Honorable  Idaho  Senator  James  McClure 

3.  The  Honorable  Idaho  Congressman  George  Hansen 

4.  The  Honorable  Idaho  Governor  John  Evans 

5.  Children's  Rights,  Inc.,  Washington,  D.  C. 

Responses  to  Letter  and  Petition: 

1.  Letter  from  Frank  Church  dated  December  7,  1978 

2.  Letter  from  Senator  McClure  dated  December 
12,  1978 

3.  Letter  from  Governor  John  Evans  dated 
January  22,  1979 

4.  Phone  call  from  Congressman  Hansen's  Office 

IN  DECEflBER,  1978. 


47-1+59  0-79-9 
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1978 


Children's  Father  hired  Hardenburgh  Outdoor  Advertising 
Company  of  Missoula,  Montana  to  display  Christmas  and 
other  Holiday  Greetings  on  Nine  (9)  foot  high  by  twenty- 
one  (21)  FEET  wide  Billboard  on  major  highway  in  Polson, 
Montana  for  Lynn  and  Jenny  to  see.  Most  Important 
PtssAGE  was  "We  Love  and  Miss  You!  Mike  and  Dad" 
See  Color  Photograph. 
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1979 

Children's  Father  hired  the  Kalispell,  Montana  PapeR/ 
"The  Daily  Interlake"  to  run  a  One-Half  (1/2)  Page 
showing  six  (5)  PHOTOS  OF  Lynn  Turner  -  For  Her  Birthday. 
Article  was  February  W,  1979.  Lynn's  Birthday  was  February 
n,   1979. 


giappy  14"  birthday 


LYNN  TURNER 


We  LOVE  and 

Miss  You! 
MIKE  &  DAD 
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Left  to  Right:  Lynn  Turner,  Jenny  Turner  and  Mike  Turner 
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Senator  Cranston.  Thank  you  very  much. 

Ms.  Rodriguez.  My  name  is  Lee  Rodriguez.  I  and  my  children  were 
victims  of  parental  child  kidnaping  from  July  1970,  until  I  myself  re- 
covered them  through  the  courts  of  Argentina  in  February  1973. 

We  may  never  fully  recover  emotionally  from  that  ordeal,  nor  has 
the  perpetrator  of  that  crime  ever  been  prosecuted. 

Although  there  existed  treaties  between  Argentina  and  the  United 
States  of  America  since  1853  and  1896,  a  copy  of  which  I  enclose,  the 
State  Department  referred  me  to  the  Los  Angeles  district  attorney 
extradition  specialist  Elvyn  Holt,  who  kept  insisting  that  there  were 
none,  and  who  consistently  for  2  years  refused  me  any  help. 

It  wasn't  until  I  brought  a  translated  copy  of  the  treaty  and  a  de- 
tailed explanation  from  my  attorney  Dr.  Jose  Severo  Caballero,  and  a 
presiding  judge  of  the  courts  in  Cordoba,  Argentina,  stating  the  will- 
ingness as  well  as  the  legal  arguments  on  which  to  base  a  request  for 
extradition,  that  I  began  to  have  any  hope  of  aid. 

Even  then,  it  took  many  letters  and  phone  calls  from  my  Senators 
and  Congressmen — Hon.  Cranston,  Tunney,  and  Roybal — before  the 
Los  Angeles  district  attorney  and  the  State  Department  considered 
my  case  worthy  of  any  action  at  all. 

Because  of  the  advice  from  the  State  Department  and  the  district 
attorney,  which  was,  quote : 

If  you  want  to  see  your  children  again,  you  will  have  to  find  them  and  kidnap 
them  back,  the  other  alternative,  in  absence  of  extradition,  was  to  press  my  case 
for  over  2^/2  years  in  the  courts  of  Argentina,  through  the  process  of  Letters 
Rogatory. 

Subesquently,  with  10  trips  back  and  forth  by  me  and  my  husband, 
it  cost  me  my  homo,  and  over  $250,000,  plus  a  case  with  the  Argentine 
immigration  office,  and  over  18  lawyers  working  on  my  case. 

Finally,  it  was  a  legal  error  on  the  part  of  Shapiro  to  ask  for  a  can- 
cellation of  all  the  Letters  Rogatory  that  gave  me  the  chance  to  get  a 
new  case  started  before  a  new  judge,  in  the  town  where  the  children 
resided. 

I  must  emphasize  to  you  that  it  was  the  fact  that  an  extradition  had 
been  started  that  influenced  this  judge  to  sign  over  and  grant  me  per- 
mission to  leave  Argentina  with  my  children,  after  2i/^  years. 

However,  that  was  only  the  beginning;  because  in  order  to  escape 
the  surveillance  of  the  police  and  armed  guards  put  upon  me  and  my 
children  whenever  I  was  allowed  to  visit  them  there,  I  had  to  arrange 
for,  and  hire  a  private  plane  and  pilot,  to  fly  us  out  before  Sidney 
Shapiro  filed  an  appeal  from  the  extradition. 

We  left  by  a  six-seater  Cessna  on  February  14,  1973,  the  same  day 
the  Argentine  judge  signed  the  papers. 

My  Husband  and  the  pilot  were  arrested  in  Paraguay  on  our  arrival 
there,  due  to  the  fact  we  had  only  the  clothes  we  were  wearing,  and  six 
bags  of  legal  papers  which  they  thought  was  communist  propaganda. 

I  rode  around  in  a  taxi,  huddled  in  fear  with  my  children,  until  mid- 
night. I  was  able  to  get  the  U.S.  Embassy  representative  to  come  and 
explain  who  we  were  and  get  my  husband  released. 

The  important  point  I  wish  to  emphasize  is  that  the  request  for 
extradition  is  what  was  helpful  in  getting  my  children  back.  But,  there 
should  not  have  been  the  need  to  suffer  agonizing  frustrations  for  al- 
most 3  years  before  I  could  get  help  from  my  own  Government. 


130 

During  that  timo.  my  children  sufforod  in  an  Argentine  institute  for 
delin(juents  and  orphans,  placed  there  by  the  judge  when  Mr.  Shapiro 
appealed  the  initial  findings  in  my  favor. 

They  were  in  such  abysmal  unsanitaiy  conditions,  that  it  prompted 
Mr.  Lodge,  the  U.S.  Ambassador  in  Buenos  Aises,  who  visited  them, 
to  appeal  to  the  judge  to  release  them. 

However,  I  had  only  one  alternative,  and  that  was  to  sign  them  over 
to  the  temporary  custody  of  their  father;  and  I  did  so  because  I  could 
not  bear  it  after  9  months  seeing  them  in  that  institution. 

If  the  extradition  had  been  requested  at  the  beginning,  before  filing 
in  the  courts  of  Argentina,  as  advised  by  the  State  Department,  he 
would  have  been  immediately  arrested  and  held  long  enough  for  my 
children  and  I  to  leave,  as  the  first  judge  was  going  to  give  them  over 
to  me  within  3  days  after  they  had  been  located  and  brought  to  the 
capital. 

I  am  attaching  to  this  testimony  copies  of  information  which  the 
authorities  in  Los  Angeles  and  the  State  Department  had  at  their 
disposal  within  days  of  the  discovery  of  their  kidnap. 

My  congratulations  to  this  committee  and  the  Senate  and  Congress 
of  the  United  States  of  America  in  finally  taking  this  action  to  save 
our  most  valuable  resource — our  children. 

Children  should  have  the  right  to  have  contact  with  the  family  they 
love  and  belong  to,  regardless  of  the  differences  existing  between  their 
parents. 

I  approve  of  your  suggestions  for  establishing  a  system  for  locat- 
ing parents  and  children.  Might  I  suggest  a  children's  bureau  within 
the  State  Department  or  Passport  Office  which  would  require  notarized 
permission  of  both  parents,  and  court  approval  from  the  State  court 
which  has  original  jurisdiction  over  the  child's  custody,  before  is- 
suance of  a  passport  or  permit  to  cross  State  lines,  and  a  means  of  legal 
checkpoints. 

Also,  very  important :  A  felony  warrant  is  most  important  in  forth- 
coming quickly,  and  not  just  a  misdemeanor,  Avhich  is  not  likely  to 
be  recognized  as  seriously  in  a  foreign  jurisdiction  as  needed  to  honor 
a  request  for  extradition. 

And,  third,  the  FBI  should  come  into  the  case  quickly.  More  im- 
portant than  prosecution  of  the  criminal  is  the  quick  return  of  the 
children  to  the  parent  and  home  in  which  they  once  were  secure — 
before  psychological  damage  is  done  by  the  long  legal  delays  and  con- 
tinuous concealment  from  the  custody  or  visitation  of  their  parent. 

Thanks  to  God  and  my  going  with  my  children  for  psychiatric 
counseling  for  more  than  a  year  after  our  return  to  the  United  States 
of  America,  we  overcame  most  of  the  trauma  and  fears  we  suffered 
from  the  forced  separation  from  my  other  children  by  the  2i/^  years 
delay  in  legal  hassles. 

Since  then,  my  twin  sons — Solomon  Ari  Shapiro  and  Jonathan  Robin 
Shapiro — who  were  8I/2  when  kidnaped  and  were  lli/^  when  returned, 
have  graduated  with  high  honors,  at  age  16,  from  high  school  and 
have  earned  scholarships.  At  age  17,  they  are  sophomores  at  a 
university. 

Just  think  of  the  brain  drain  and  loss  to  this  country  had  I  not  been 
able  to  get  them  back. 

Mr.  Van  de  Kamp.  Thank  you  very  much. 
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Senator  Cranston  wanted  to  stay,  but  he  had  a  commitment  at  3 :30 
that  took  him  away. 

Ms.  Rodriguez.  Yes. 

Mr.  Van  de  Kamp.  I  take  it  you  have  your  testimony  in  writing  to 
leave  with  the  subcommittee  here. 

Ms.  Rodriguez.  Yes ;  I  do. 

Mr.  Van  de  Kamp.  Let  me  go  back  to  one  of  your  ideas,  this  idea  of 
a  children's  bureau. 

I  trust  that  what  you're  talking  about  is  that  that  would  be  within 
the  State  Department,  and  that  any  time  that  a  child  would  be  taken, 
let's  say,  out  of  the  country,  or  a  passport  sought  for  that  child,  and 
there  is  a  custody  situation  involved,  that  they  w^ould  have  to  have 
everybody's  permission  before  the  passport  could  be  granted?  Is  that 
the  essential  idea  ? 

Ms.  Rodriguez.  Yes;  at  least  it  should  be  checked  on  by  the  State 
Department  or  passport-issuing  agency. 

It  could  be  controlled  possibly  by  the  State  in  which  the  child  was 
born;  so  their  birth  certificate  has  to  be  accompanied,  plus  some 
knowledge  that  the  State  court  that  has  jurisdiction  is  stamped  on 
that  passport ;  so  that  whatever  State  or  country  that  child  is  taken 
to,  there  is  always  that  information  on  there,  w^here  that  originated ; 
and  no  other  court,  you  know,  could  consider  it  without  at  least  know- 
ing that  knowledge. 

Mr.  Van  de  Kamp.  So,  that  would  rec[uire  a  tie-in  between  the  State 
Department  and  the  local  State  jurisdiction;  but,  of  course,  it  could 
not  affect  interstate  transportation,  since,  of  course,  no  passports  are 
required  there. 

Ms.  Rodriguez.  That's  true. 

But,  like  in  the  South  American  countries,  a  mother  cannot  take  a 
child  out  of  the  State  or  country.  I  mean,  when  they  get  to  the  border 
between  the  next  State  or  country,  they  have  to  show  a  notarized  docu- 
ment giving  permission  from  the  father. 

And  if  there  were  something  like  that,  you  know,  going  both  ways — 
mother  or  father — to  protect  our  children.  You  know,  they  do  stop  us 
at  State  borders,  you  know,  to  see  if  you're  carrying  illegal  vegetables 
or  fruits;  why  not  check  the  children's  papers;  I  mean,  that  would 
protect  them  from  being  taken  away  without  some  authority  knowing 
about  it. 

Mr.  Van  de  Kamp.  Well,  that  is  a  very  interesting  idea.  I'm  glad  you 
raised  it.  That's  exactly  what  hearings  like  this  are  supposed  to  do. 

Thank  you  very  much. 

Ms.  Rodriguez.  Thank  you. 

[The  prepared  statement  of  Ms.  Rodriguez  follows :] 


i 
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From:   3313  Mt.  Vernon  Ave.,  Riverside,  Ca.92507 
Lee  N.  Rodriguez,  Mother  and  Victim 


APRIL  17,   1979  \ 

SENATE  HEARINGS:      "PAREIITAL  KIDNAPING  PREVENTION   ACT  OF  1979" 

S.105   AND  H.R.    1290 
COMMITTEE  ON   HUMAN   RESOURCES 
V/ashington  Room,   Patriots  Hall 
1816   South  Figueroa  Street 
Los   Angeles,    California 

TO:      HONORABLE  SZJIATOR   ALA^I   CRANSTON,    CHAIRMAN,    and 
HON.   MEMBERS  OF  THIS   COI-IMITTSE: 

I    AN..  MY  CHILDREN  V/ERS  VICTIMS  OF  PARENTAL   CHILD  KIDNAPING 
FROM  JULY,    1970    ,   UNTIL   I  MYSELF  RECOVERED  THEM  THROUGH 
THE  COURTS  OF  ARGENTINA,    IN   FEBRUARY,    1973.      WE  MAY   NEVER 
FULLY   RECOVER  EMOTIONALLY   FROM  THAT  ORDEaI*    NOR  HAS   THE 
PERPETRATOR  OF  THAT   CRIME  EVER  BEEN  PROSECUTED! 

ALTHOUGH  THERE  EXISTED  TREATIES   BET'^EEN   ARGENTINA  AND 

THE  U.S.A.    SINCE  1853,' A  COPY  OF  'TOICH   I   Al-I   ZirCLOSING, 

THE  STATS  DEFT.    RSFERRRSD  ME  TO   THE  L.A.    DISTRICT   ATTORNEY, 

EXTRADITION   SPECIALIST,    ELVYN   HOLT,   KEPT   INSISTING  THAT 

THERE  -.VERE  NONE,    AI^ID  CONSISTEJITLY   FOR  TWO   YEARS  REFUSED 

MS  ANY  HELP!      (see   attached  copy  of  letter  dated  June  8,    1972) 

IT  V/ASN"T   UNTIL   I   BROUGHT   A  TRANSLATED  COPY  OF  THE  TREATY 
AND   A  DETAILED   EICPLANATICN   FROM  MY   ATTORJISY,    DR.    JOSE 
3SVER0   CA3ALLSR0,    AIID   A  PRESIDING  JUDGE  OF  THE  COURTS, 
IN   CORDOBA,    ARGENTINA,    ST.JING  THE  •;/ILLINGNESS   AS   '.VELL 
AS   THE  LEGAL   ARGUMENTS  ON  V/KICH  TO   BASE   A  REQUEST   FOR 
EXTRADITION,    THAT   I   BEGAIi  TO   HAVE   AI^Y   HOPS  OF  AID. 
EVEN  THEN,    IT  TOOK  MANY   LETTERS   AND   PHONE  CALLS,    FROM 
MY   SENATORS   AND   COrJGRESSMEI^I,    HONORABLE  CRANSTON,    TUNNEY, 
AND  ROYBAL,    BEFORE  THE  L.A.'D.A.    ATID  THE  STATE  DEPT.' 
CONSIDERED  MY   CASE     V/ORTHY  OF   AI^IY   ACTION   AT   ALL. 
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BECAUSE  OF  THE   ADVICE   FROM ^ THE  STATE     DEPT.    AND   D.A. 
\7HICH  V;aS:      "IF  YOU   V/AI'IT  TO   SEE  YOUR  CHILDREN   AGAIN, 
YOU  V/ILL  HAVE  TO   FIND  THSI-1   AND  KIDNAP  THEM   BACK"! 
THE  OTHER  ALTERNATIVE,    IN   ABSENCE  OF  EXTRADITION, 
WAS  TO  PRESS  MY   CASS  FOR  OVER  TV/O   YEARS   AND   A  HALF 
IN  THE  COURTS  OF   ARGENTIIIA  THROUGH  THE  PROCESS  OF 
LETTERS  ROGATORY.      SUBSEQUENTLY,    V/ITH  TEN   TRIPS 
BACK  AND  FORTH   BY  ME   AND  MY  HUSBAND,    IT   COST  ME 
MY  HOME,    AND  OVER   $250,000.00    (YES,   TV/0   HUNDRED  FIFTY 
THOUSAND  DOLLARS!),    PLUS   A  CASE  V/ITH  THE   ARGENTINE 
IMMIGRATION  OFFICE,    AND  OVER   18   LAV/YERS  V/ORKING  ON 
MY  CASE. 

FINALLY,    IT  '//AS   A  LEGAL   ERROR  ON  THE  PART  OF  SHAPIRO 
TO   ASK  FOR   A     CAI^ICELLATION  OF  ALL  THE  LETTERS   ROGATORY 
THAT  GAVE  HE  THE  CHANCE  TO   GET   A  NEV;   CASE  STARTED 
BEFORE  A  NF.V  JUDGE,    IN  THE  TOVVN   V/HERE  THE  CHILDREN 
RESIDED.      I  MUST   EMPHASIZE  TO   YOU   THAT   IT  WAS  THE 
FACT  THAT   AN   EXTRADITION   REQUEST  HAD  BEEN   STARTED 
THAT   INFLUENCED  THIS  JUDGE  TO   SIGN  OVER   AlW  GRM1 
ME  FERI4ISSI0N   TO   LEAVE   ARGENTINA  V/ITH  MY   CHILDREN. 
HOV/EVER,    THAT  V/AS  ONLY  THE  BEGINNING,    BECAUSE   IN 
ORDER  TG-  ESCAPE  THE  SURVEILLAIiCE  OF  THE  POLICE   AI^ID 
ARMED  GUARDS   PUT  UPON  ME   AIID  MY   CHILDREN  V/HEIJEVER 
I   'HAS   ALLOV/ED  TO   VISIT  THEM,    I   HAD  TO   ARRANGE   AiND 
HIRE  .1  PRIVATE  PLANE   AND  PILOT  TO   FLY  US  OUT   BEFORE 
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SIDNEY   SHAPIRO   FILED   AN   APPEAL  FROM  THE  EXTRADITION! 
WE  LEFT  BY   A  SIX  SEATER  CESSNA  ON   FEBRUARY  Ik,    1973, 
THE  SAKE  DAY   THE   ARGENTINE  JUDGE   SIGNED  THE  PAPERS. 
MY  HUSBAND   AND  THE  PILOT  '."ERE   ARRESTED   IN  PARAGUAY 
ON  OUR   ARRIVAL  THERE,    DUE  TO  THE  FACT  WE  HAD  ONLY 
THE  CLOTHES  V/E  ';7ERE  V/EARING,    AND   SIX  BAGS  OF  LEGAL 
PAPERS  "^/HICH  THEY  THOUGHT  V/AS  COMMUNIST   PROPAGANDA. 
I   RODE  AROUND   IN   A  TAXI,    HUDDLED  IN  FEAR  V/ITH  MY 
CHILDREN,   UNTIL  MIDNIGHT,    I   ViAS   ABLE  TO   GET  THE  U.S. 
MBASSY  REP.    TO   COME   AND   EXPLAIN  V/HO   V/E  WERE   AND  GET 
MY  HUSBAND   RELEASED.. 

THE  IMPORTANT   POINT   I   WISH  TO   EMPHASIZE  IS  THAT  THE 
REQUEST   FOR  EXTRADITION   IS  VmAT  WAS  HELPFUL   IN   GETTING 
MY   CHILDREN   BACK,    BUT  THERE  SHOULD  NOT   HAVE  BEEN  THE 
i:2SD  TO   SUFFER   AGONIZING   FRUSTRATIONS  FOR   ALMOST 
THREE  YEARS   BEFORE  I     ©ULD  GET   HELP   FROM  MY  OVM 
GOVERI'IMENT! 

DURING  THAT  TIME,   MY   CHILDREN   SUFFERED  IN   AN   ARGENTINE 
INSTIITUTE      FOR   DELIITQUEI'TS    AiND  ORPHANS,    PLACED  THERE 
BY  THE  JUDGE  '.THEN  MR.    SH.^iJ'IRO   APPEALED  THE   INITI'M. 

ri:;Dl:iGs  in  my  favor,  they  were  in  such  .^vbysmal 

UNSANITARY   CONDITIONS,    THAT   IT  PROMPTED  MR.    LODGE, 
THE  U.S.    AMBASSADOR  IN   3UEII0S   AIRES  V/HO   VISITED  TH^l-I, 
TO    APPEAL  TO   THE  JUDGE  TO   RELEASE  THEM.    HOWEVER   I 
HAD  ONLY  ONE   .'U.TSRiNATIVE,    AND.  THAT  WAS  TO    SIGN   THEM 
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OVER  TO  THE  TEMPORARY  CUSTODY  OF  THEIR  FATHER,  AND 

I  DID  SO  BECAUSE  I  COULD  NOT  BEAR  IT  AFTER  NINE  MONTHS 

SEEING  THIM  IN  THAT  INSTITUTION! 

IF  THE  EXTRADITION  HAD  BEEN  REQUESTED  AT  THE  BEGINNING 

i 

BEFORE  FILING  IN  THE  COURTS  OF  ARGENTINA  AS  ADVISED 
BY  THE  STATE  DEPT.  HE  V/OULD  HAVE  BEEN  IMMEDIATELY 
ARRESTED  AND  HELD  LONG  EI-IOUGH  FOR  MY  CHILDREN  AND 
I  TO  LEAVE,  AS  THE 'FIRST  JUDGE  WAS  GOING  TO  GIVE 
THEM  OVER  TO  ME  V/ITHIN  THREE  DAYS  AFTER  THEY  HAD 
BEEN  LOCATED  AND  BROUGHT  TO  THE  CAPITAL! 

I  AM  ATTACHING  TO  THIS  TESTIMONY  COPIES  AND  INFORMATION 

V/HICH  THE  AUTHORITIES  IN  LOS  ANGELES  AND  THE  STATE 

DEPT,  HAD  AT  THEIR  DISPOSAL  V/ITHIN  DAYS  OF  THE  DISCOVERY 

OF  THEIR  KIDNAP. 

MY  CONGRATULATIONS  TO  THIS  COMI'IITTEE  AND  THE  SENATE 

AND  CONGRESS  OF  THE  U.S.A.  IN  FINALLY  TAKING  THIS 

ACTION  TO  SAVE  CUR  HOST  VALU.'VBLS  RESOURCE,  OUR  CHILDREN. 

CHILDREN  SHOULD  HAVE  THE  RIGHT  TO  HAVE  CONTACT  '.VITH 

THE  F.AI-IILY  THEY  LOVE  AND  BELONG  TO,  REGARDLESS  OF 

THE  DIFFERENCES  EXISTING  BET'.VEEN  THEIR  PARENTS. 

I  APPROVE  OF  YOUR  SUGGESTIONS  FOR  ESTABLISHING  A 

SYSTEM  FOR  LOCATIONG  PARENTS  AND  CHILDREN.   MIGHT 

I  SUGGEST  A  CHILDRENS  BUREAU   IVITHIN  THE  STATS  DEPT. 

OR  P.A3SP0RT  OFFICE  V/HICH  V/OULD  REQUIRE  NOTARIZED 
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PERMISSION  OF  BOTH  PARHITs' AIID  COURT  APPROVAL  FROM 
THE  STATE  COURT  VffllCH  HAS  ORIGINAL  JURISDICTION  OVER 
THE  CHILDs  CUSTODY  BEFORE  ISSUANCE  OF  A  PASSPORT  OR 
.  PERMIT  TO  CROSS  STATE  LINES,  AND  MSAIfS  OF  LEGAL  CHECK 
POINTS?   ALSO,  A  FELONY  .7ARRAJIT    IS  MOST  IMPRTAIIT 
IN  FORTHCOMING  QUICKLY,  AND  NOT  JUST  A  "MISDmEANOR" 
WHICH  IS  NOT  LIKELY  TO  BE  RECOGNIZED  AS  SERIOUSLY 
IN  A  FOREIGN  JURISDICTION,  AS  NEEDED  TO  HONOR  A 
REQUEST  FOR  EXTRADITION.   AND  THIRDLY,  THE  FBI  SHOULD 
COME  INTO  THE  CASE  QUICKLY.   MORE  IMPORTANT  THAl^  PROS- 
ECUTION OF  THE  CRIMINAL,  IS  THE  QUICK  RETURN  OF  THE 
CHILDREN  TO  THE  PARENT  AIID  HOME  IN  '.VHICH  THEY  ONCE 
'HZRZ   SECURE,  BEFORE  PSYCHOLOGICAL  DAMAGE  IS  DONE  BY 
THE  LONG  LEGAL  DELAYS,  AND  CONTINUOUS  CONCEALMENT 
FROM  THE  CUSTODY  OR  VISITATION  OF  THEIR  PAREIIT. 

THANKS  TO  GOD  A^ID  MY  GOING  •;;iTH  MY  CHILDREN  FOR 
PSYCHIATRIC  COUNSELING  FOR  MORE  THAN  A  YEAR  AFTER 
OUR  RETURN  TO  THE  U.S.A.,  '.VE  OVERCAME  MOST  OF  THE 
TRAUMA  V;S  SUFFERRED  FROM  THE  FORCED  SEPARATION  FROM 
MY  OTHER  CHILDRE:!  BY  THE  T70  &  A  HALF  YEARS  DELAY 
IN  LEGAL  HASSLES.   SINCE  THEN,  MY  TV/IN  SONS,  SOLOMON 
ARI  SHAPIRO  AND  JONATHAN  ROBIN  SHAPIRO,  WHO  WERE  8i 
V/HEN  KIDNAPED  AND  Hi   ITHEN  RETURNED,  HAVE  GRADUATED 
WITH  HIGHEST  HONORS  AT  AGE  SIXTEEN  FROM  HIGH  SCHOOL, 
AND  EARNED  SCKCARSHIPS, AT  AGE' 1?  THEY  ARE  SOPHOMORES 
AT  UNIVERSITY.   JUST  THIIfK  OF  THE  BRAIN.  DRAIN  AND 
LOSS  TO  THIS.  COUI.'TRY  HAD  I  NOT  BEEN  ABLE  TO  GET  THa-I  BAQK! 

SINCERELY.  LE"  - -'-t '  — •-    RODRIGUEZ  '  '    ' 
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"parental  kidnaping  prevention  act  of  1979" 

conte:!^ts  of  attachments 

TO  testimony  to  be  made  a  part  of  these  hearings  on 

IPRIL  17,  1979 

I  STATO^ENT   BY  7CSE   SEVERO   CABALLERO,    LL.D.,(see 

P. 2  re:  Section  9  of  the  Extradition  Treaty  signed  in  1896....) 

II  WARRANT  NO.  A265758,  dated  SEP  8,  1970 

III  LETTERS  FROM  CONGRESSMAN  EDV/ARD  R.  ROYBAL,  Dated: 
August  31,  1970;'  November  30,  1971; etc. 

IV  SUPERIOR  COURT  CASE  NO.  N'.VD  12498  BENCH  WARRANT,  dated: 
9/21/70,  FILED  DEC.  23,  1970 

V  LETTER  TO  EDWARD  R.  ROYBAL,  DATED  SEPT.  11,  1970m 
RE:  KIDNAPPED  SHAPIRO  CHILDREN. 

VI  COUNTY  OF  LOS  ANGELES  SHERIFF'S  DEPT.  SUPPLEMENTARY  REPORT: 
DATS:  NOVEMBER  13,  1970,  RE:  OCTOBER  6,  1970  REFUSAL 

BY  SPECIAL  OPERATION  SECTION  OF  D.A,  ATTORNEY 
R.  IMMSRMAN  DENIED  EXTRADITION, 

VII  DEPT.  OF  STATE  LETTER  DATED  APRIL  28,  1971  TO 

HON.  EDWARD  R.  ROYBAL,  SIGNED  BY  DAVtD  ABSHIRE,  (2  Pgs) 
VIII   ORIGINAL  COPY  OF  INFORMATION  DATE  JULY  20,  1970 

DESCRIBING  ALL  THE  DISCOVERED  FACTS  IN  THE  DISAPPEARANCE 
OF  SIDNEY  SHAPIRO  &  SOLOMON  A.  SHAPIRO  &  JONATHAN  R.  SHAPIRO 
(4  pgs./) 
IX   B.V.  RODRIGUEZ  LETTER  DATED  AUGUST  21,  1972  to: 

JOSEPH  P.  BUSCH,  JR.  RE:  URGENT  APPPEAL  TO  ISSUE  WARRSNT 

OF  ARREST  FOR  LIVA  SHAPIRO  AKA  ATALIVA  HAACK  DS  SHAPIRO  (2pg) 


138 


"PARENTAL  KIDNAPING  PREVENTION    ACT  OF  1979" 
CONTENTS,    P. 2 


y        LETTER   DATED  JUNE  8,    1972,    FROM  JOSEPH  L.    CARR,    D.A. 
RE:    ANS'.VER  TO  LEE  N.    RODRIGUEZ  LETTER  OF  MAY  26,    1972 

XI  LETTER  DATED  JANUARY   22,    1973,    by:    JOSEPH  L.    CARR,    D.A. 

XII  COPY  OF  PAGES   1,    2,    3,    OF  THE   EXTRADITION  TREATY 

IN  EXISTENCE  7/ITH   ARGENTINA  &  U.S.A.    SIGNED 
SEPTEMBER  26.,    1896,    COVERH;G   ARTICLES  7.   8i  9, 
BOTH   APPLY  TO   THE  SHAPIRO   CASE,    : 
THERE  7/AS   ALSO    A  MONIES  JUDGMENT   AGAINST   SHAPIRO 
IN  raiCH  HE  TOOK  TRUST   FUNDS   IN   AMOUNT  OF  $153,000. 00' 
CASE  ^^910750,      L.A.    SUPERIOR   COURT   IN  OCTOBER    ,    1970, 
BUT  NOT   REVIEV/ED  HEREIN   BECAUSE  OF  SUBJECT 

XIII  FINAL  LETTERS   ROGATORY  FILED  JAN.    23,    1973 

XIV  DEPARTI-!Z:T  O?  state  letter   DATED  NOVEMBER  23,    1970 

SUBMITTED  BY:    MRS.    LEE  N.    RODRIGUEZ 
3313  Mt.    VERNON   AVE. 
RIVERSIDE,    CA.    92507 
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Mr.  Van  de  Kamp.  I  think  we  have  one  more  speaker  on  the  panel ; 
Ms.  Dunkley. 

Ms.  Dunkley.  Yes.  My  name  is  Carolyn  Dunkley.  I  reside  in  River- 
side, Calif.,  and  I  am  an  educator  employed  by  the  Riverside  Unified 
School  District. 

I've  been  in  the  field  of  education  for  22  years,  working  primarily 
with  children  with  learning  and/or  emotional  problems. 

On  September  15,  1975,  my  children— ages  7,  9,  and  10— were  spir- 
ited away  from  their  school  and  my  custody  to  the  State  of  Washing- 
ton. For  the  past  years,  I  have  struggled  through  the  confounding 
maze  of  the  courts. 

California  had  granted  me  joint  custody,  with  the  children  spend- 
ing alternate  school  vacations  and  summers  with  their  father  and  the 
school  year  with  me.  This  was  upheld  by  the  appellate  court  of  the 
State  of  California  in  1974. 

After  the  children  arrived  in  Spokane  in  1975,  I  went  to  Washing- 
ton to  bring  them  back,  only  to  begin  another  long  series  of  confusing 
experiences  and  hopeless  efforts,  beginning  with  the  Superior  Court 
hearing  in  Spokane,  whereby  the  children  were  to  be  returned  to  Cali- 
fornia, by  lack  of  jurisdiction. 

However,  my  ex-husband,  an  attorney,  filed  an  appeal  and,  over  1 
year  later,  the  appeals  court  of  the  State  of  Washington  could  not 
"fully  decide  the  issue  and  sent  it  back  to  the  Superior  Court. 

My  attorneys,  on  my  behalf,  went  to  the  Supreme  Court  of  the  State 
of  Washington,  which  finally  decided  in  my  favor  in  May  1978. 

My  husband  then  filed  in  Superior  Court  an  action  for  his  present 
wife^to  adopt  my  children  because  I  had  supposedly  abandoned  them. 

If  parents  were  all  chess  players,  one  might  find  some  satisfaction 
from  this  constant  game  of  wits. 

During  the  past  4  years,  every  effort  on  my  part  to  see  or  contact  my 
children  was  thwarted  by  my  ex-husband  and  his  present  wife. 

The  children  have  now  reached  the  ages  of  14,  13,  and  11.  I  finally 
saw  them  for  the  first  time  on  March  17,  1979,  in  Spokane  in  my  at- 
torney's office  for  15  minutes. 

The  tragedy  of  this  experience  has  taken  its  toll  upon  me— [sob- 
bine:] — I'm  sorry;  it's  very  difficult. 

Mr.  Van  de  Kamp.  That's  all  right.  Take  your  time. 

Ms.  Dunkley.  AVhat  has  been  done  to  my  children  is  truly  beyond 
belief.  .   .  . 

My  children,  who  were  bright,  intelligent,  loving  and  givmg  mdi- 
vidu'als,  attending  a  private  ]>arochial  school  in  Riverside,  have  become 
robots  and  frightening  examples  of  the  most-horrific  form  of  child 

Since  September  1975,  my  children  have  been  told  and  led  to  believe 
that  I  don't  love  them  or  want  them. 

They  have  Ix'en  told  that  I  have  made  no  effort  to  see  them,  write 
them  or  send  them  anything ;  that  all  my  efforts  were  directed  at  ti-ying 
to  make  the  family  unhappy. 

Tliev  have  been  tau.o-ht  to  hate  me  methodically  and  deliberately. 
They  have  been  denied  the  opportunity  to  progress  with  their  piano 
lessons,  as  they  said,  "Because  we  don't  want  to  be  anything  like  you." 

Thev  have  Iwen  taught  to  deny  their  Ix^lief  in  God  and  deny  their 
Cfitholic  upbringing,  with  such  statements  as.  "Believing  in  God  and 
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Jesus  is  like  believing  in  fairy  tales,  something  that  not-very-bright 
people  believe." 

They  espouse  such  statements  as,  "You  were  our  biological  carrier, 
but  you  are  not  our  mother.''  They  are  concerned  about  denying  any 
part  of  themselves  that  indicates  any  relationship  to  me. 

My  oldest  daughter  says,  "There's  a  part  of  you  in  me,  and  I  hate 
that  part  of  myself." 

My  Christmas  presents  for  December  1978,  were  at  my  attorney's 
office ;  and  when  he  tried  to  give  them  the  gifts,  the  children  shouted, 
"We  don't  want  anything  from  her ;  she  can't  buy  us." 

I  have  consistently  tried  to  reach  them.  I've  even  resorted  to  buying 
an  ad  in  the  Spokane  Spokesman  Review  for  my  daughter's  13th  birth- 
day. All  things  I  send  to  the  house  are  returned,  refused. 

The  experiences  they  have  had  to  tolerate  and  be  victims  of  at  the 
hands  of  my  ex-husband  and  his  wife  are  so  devastating  that  I  truly 
fear  my  children  may  not  have  any  opportunity  to  experience  a  happy, 
productive  adulthood. 

Their  present  condition  can  only  be  described  as  bizarre,  uncontrol- 
lable and  unconscionable. 

During  my  brief  visit  with  the  children  in  my  attorney's  office,  the 
children  acted  only  in  unison,  shouting  and  yelling  vilifications  and 
hate.  They  acted  their  parts  and  never  allowed  anyone  to  speak  as  an 
individual.  They  chanted  and  repeated  a  litany  over  and  over. 

The  children  are  so  victimized  and  so  terrified  that  they  do  only 
what  they  think  they  must.  They  seemed  like  they  had  been  trained 
by  cult  leaders. 

When  I  spoke  to  them  and  individually  personified  them  with  either 
an  endearment  or  a  particular  compliment,  they  fell  apart  and  began 
to  sob. 

They  screamed  to  get  away  and  out  of  the  office.  They  would  not 
allow  me  to  speak,  nor  would  they  sit  or  stop  pacing.  The  terror,  panic, 
and  fear,  they  exhibited  was  incomprehensible  to  me. 

Tile  damage  to  these  three  precious  individuals  is  so  devastating 
and  so  unbelievable  that  I  cannot  describe  it  adequately. 

My  anger  at  the  legal  system  that  has  permitted  this  outra2:e  to  con- 
tinue is  so  frightening  to  me  and  so  great  that  I  am  next  to  despair. 

The  legal  system  has  allowed  my  children  to  be  systematically  de- 
stroyed, robbed  of  their  childhood,  stolen  from  their  mother,  and  vic- 
timized by  their  father,  who  professes  to  love  them,  yet  admits  he  has 
no  control  over  them. 

The  same  legal  system  has  required  the  expenditure  of  thousands  of 
dollars — well  over  $80,000  to  date — and  has  yet  to  deliver  any  justice. 

The  victims,  my  children,  are  this  side  of  being  untamed  monsters 
with  no  regard  for  themselves,  no  respect  for  the  law— and  with  little 
wonder — and  possibly  no  chance  for  decent,  productive,  loving 
futures. 

My  plea  to  you.  Senator  Cranston,  is  obvious:  With  Federal  legis- 
lation, children's  lives  need  not  be  lost. 

Mind-control  and  brainwashincj  are  insidious  evils  perpetrated  on 
innocent  and  vulnerable  victims  bv  disturbed  and  unhealthy  adults. 

The  years  of  litigation  originating  in  1972  supporting  my  custody 
of  the  children  for  their  own  best  interests — not  mine:  not  his — has 
never  been  more  validly  apparent  than  by  the  devastation  and  havoc 
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that  their  father  has  brought  upon  his  children  because  of  the  lack  of 
Federal  law. 

My  children  now  need  psychiatric  full-time  care.  Where  and  how 
do  I'accomplish  this  ?  What  do  I  do  next  ?  Where  do  I  get  help  ?  What 
can  you  do  for  my  children  ?  How  do  I  get  them  home  ? 

I  have  custody  in  two  States  and  still  can't  even  exercise  visitation. 

What  is  the  answer  ?  I  don't  know  what  the  answer  is. 

I'd  like  to  comment  briefly  on  two  things  that  Mr.  Van  de  Kamp 
mentioned.  One,  I  agree  with  the  length  of  time. 

Second,  I'm  very  concerned  about  the  additional  burdens,  finan- 
cially, that  are  brought  about  by  these  kinds  of  litigations. 

One  of  the  experiences  that  I  have  in  back  pages  here — that  I  don't 
want  to  take  time  to  read  now — are  the  experiences  of  garnishment. 
The  court  orders  that  have  divided  community  property  all  over  the 
place  and  which  have  been  ordered  by  myself  for  my  ex-husband  to 
make  payments  on;  as  soon  as  one  person  leaves  the  State,  the  other 
person  who  is  left  there  ends  up  being  the  employed  individual  in  a 
particular  place ;  and,  so,  for  the  last  7  years,  I  never  knew  whether 
I  was  going  to  get  my  teaching  check  or  whether  I  was  going  to  get 
$90  of  my  teaching  check  for  a  month.  Because  he  left  many,  many 
bills.  There  is  no  recourse  to  recovering  that. 

I  feel  very  strongly  that  this  child-kidnaping  law  should  have  some- 
thing to  do  with  protection  for  the  abused  parent ;  because  I  feel  vic- 
timized and  abused;  not  only  by  the  fact  that  two  States  can't  do 
anything  to  help  me,  and  I  can't  get  my  children — I  can't  even  see 
them ;  but  the  Supreme  Court  from  two  States  now  says  I  should  get 
them — but,  financially.  I'm  practically  destitute. 

Additionally,  we  have  no  resources  from  the  IKS ;  and  I  think  that 
there  should  be  something  there  where  medical  bills,  dentists  bills, 
and  all  kinds  of  things  where  you're  allowed  deductions,  it  would  seem 
to  me  that  there  should  be  some  provision  in  this  legislation  for  reason- 
able relief  to  account  for  your  costs,  when  they  are  justified,  and  I  can't 
see  any  place  where  they  would  be  more  justified  than  chasing  after 
your  own  children  when  you  have  custody. 

Mr.  Van  de  Kamp.  Thank  you  very  much. 

Ms.  DuNKLEY.  Yes. 

[The  prepared  statement  of  Ms.  Dunkley  with  attachments  follow  :] 


47-459    0    -    79    -    10 
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CAROLYN  JEAN  CURTIS  DUNKLEY 
2373  Daventry  Rd. 
Riverside,   California     92506 

April    15,    1979 


Senator  Alan  Cranston 
Conunitte  on  Labor  &  Human  Resources 
10960  Wilshire  Boulevard  -  Ste,  92p 
Los  Angeles,  California   90024 


Dear  Senator  Cranston: 

My  name  is  Carolyn  Dunkley.  I  reside  in  Riverside, 
California,  and  am  an  educator  employed  by  the  Riverside  Uni- 
fied School  District. 

I  have  been  in  the  field  of  education  for  22  years, 
working  primarily  with  children  with  learning  and/or  emotional 
problems. 

On  September  15,  1975,  my  children,  ages  7,  9  and  10, 
were  "spirited"  away  from  their  school  and  my  custody  to  the 
State  of  VJashington.   For  the  past  four  years,  I  have  struggled 
through  the  confounding  maze  of  the  Courts. 

California  had  granted  me  joint  custody,  with  the 
children  spending  alternate  school  vacations  and  summers  with 
their  father  and  the  school  year  with  me.   This  was  upheld  by 
the  Appellate  Court  of  the  State  of  California  in  1974. 

After  the  children  arrived  in  Spokane  in  1975,  I  went 
to  Washington  to  bring  them  back,  only  to  begin  another  long 
series  of  confusing  experiences  and  hopeless  efforts,   beginning 
with  the  Superior  Court  hearing  in  Spokane,  whereby  the  children 
were  to  be  returned  to  California  (by  lack  of  jurisdiction). 
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However,  my  ex-husband,  an  attorney,  filed  and  appeal  and, 
over  one  year  later  the  Appeals  Court  of  the  State  of  Washing- 
ton could  not  fully  decide  the  issue  and  sent  it  back  to  the 
Superior  Court. 

My  attorneys,  on  my  behalf,  went  to  the  Supreme  Court 
of  the  State  of  Washington  which  finally  decided  in  my  favor 
in  May,  1978. 

My  husband  then  filed  in  Superior  Court  an  action  for 
his  present  wife  to  "adopt"  my  children  because  I  had  supposedly 
abandoned  them.   If  parents  were  all  chess  players,  on  might 
find  some  satisfaction  from  this  constant  game  of  wits. 

During  the  past  four  years,  every  effort  on  my  part 
to  see  or  contact  my  children  was  thwarted  by  my  ex-husband  and 
his  present  wife. 

The  children  have  now  reached  the  ages  of  14,  13  and 
11.   I  finally  saw  them  for  the  first  time  on  March  17,  1979, 
in  Spokane  in  my  attorney's  office  for  fifteen  minutes. 

The  tragedy  of  this  experience  has  taken  its  toll  upon 
me;  however,  what  has  been  done  to  my  children  is  truly  beyond 
belief: 

My  children,  who  were  bright,  intelligent,  loving  and 
givi-g  individuals,  attending  a  Private  Parochial  School  in 
Riverside,  have  become  robots,  and  frightening  examples  of  the 
most  horrific  form  of  child  abuse. 

Since  September,  19  75,  my  children  have  been  told  and 
led  to  believe  that  I  don't  love  them  or  want  them. 

They  have  been  told  that  I  have  made  no  effort  to  see 
them,  write  them  or  send  them  anything;  that  all  my  efforts 
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were  directed  at  trying  to  make  the  "family"  unhappy. 

They  have  been  taught  to  hate  me  methodically  and 
deliberately.   They  have  been  denied  the  opportunity  to  progress 
with  their  piano  lessons,  as  they  said,  "because  we  don't  want 
to  be  anything  like  you." 

They  have  been  taught  to  deny  their  belief  in  God  and 
deny  their  Catholic  upbringing,  with  such  statements  as: 
"Believing  in  God  and  Jesus  is  like  believing  in  fairy  tales, 
something  that  not  very  bright  people  believe." 

They  espouse  such  statements  as:   "You  were  our  bio- 
logical carrier,  but  you  are  not  our  mother."   They  are  con- 
cerned about  denying  any  part  of  themselves  that  indicates  any 
relationship  tome.   My  oldest  daughter  says,  "There's  part  of 
you  in  me,  and  I  hate  that  part  of  myself." 

My  Christmas  presents  for  December,  1978,  were  at  my 
attorney's  office  and  when  he  tried  to  give  them  the  gifts  the 
children  shouted,  "We  don't  want  anything  from  her;  she  can't 
buy  us." 

I  have  consistently  tried  to  reach  them.   I  even 
resorted  tobuying  an  ad  in  the  Spokane  Spokesman  Review  for  my 
daughter's  13th  birthday.   All  things  I  send  to  the  house  are 
returned,  refused. 

The  experiences  they  have  had  to  tolerate  and  be 
victims  of  at  the  hands  of  my  ex-husband  and  his  wife  is  so 
devastating  that  I  truly  fear  my  children  may  not  have  any 
opportunity  to  experience  a  happy,  productive  adulthood.   Their 
present  condition  can  on  only  be  described  as  bizarre,  uncon- 
trollable and  unconscionable. 
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During  my  brief  visit  with  the  children  in  my 
attorney's  office,  the  children  acted  only  in  unison,  shouting 
and  yelling  vilifications  and  hate.   They  acted  their  parts  and 
never  allowed  anyone  to  speak  as  an  individual.   They  chanted 
and  repeated  a  litany  over  and  over. 

The  children  are  so  victimized  and  so  terrified  that 
they  do  only  what  they  think  they  must.  They  seemed  like  they 
had  been  trained  by  cult  leaders. 

When  I  spoke  to  them  and  individually  personified 
them  with  either  an  endearment  or  a  particular  compliment,  they 
fell  apart  and  began  to  sob.   They  screamed  to  get  away  and 
out  of  -he  office.   They  would  not  allow  me  to  speak  nor  would 
they  sit  or  stop  pacing.   The  terror,  panic  and  fear  they 
exhibited  was  incomprehensible  to  me. 

The  damaged  to  these  three  precious  individuals  is  so 
devastating  and  so  unbelievable  that  I  cannot  describe  it  ade- 
quately. 

My  anger  at  the  legal  system  that  has  permitted  this 
outrage  to  continue  is  so  frightening  to  me  and  so  great  that  I 
am  next  to  despair.   The  legal  system  has  allowed  my  children  to 
be  systematically  destroyed,  robbed  of  their  childhood,  stolen 
from  their  mother  and  victimized  by  their  father,  who  professes 
to  love  them,  yet  admits  he  has  no  control  over  them. 

The  same  legal  system  has  required  the  expenditure  of 
thousands  of  dollars  (over  $80,000  to  date),  and  has  yet  to 
deliver  any  justice.   The  victims,  my  children,  are  this  side 
of  being  untamed  monsters  with  no  regard  for  themselves,  no 
respect  for  the  law  (and  with  little  wonder) ,  and  possibly  no 
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chance  for  decent,  productive,  loving  futures. 

My  plea  to  you,  Senator  Cranston,  is  obvious:   With 
Federal  Legislation,  children's  lives  need  not  be  lost. 

Mind-control  and  brainwashing  are  insidious  evils 
perpetrated  on  these  innocent  and  vulnerable  victims  by  dis- 
turbed and  unhealthy  adults. 

The  years  of  litigation  originating  in  1972  support- 
ing my  custody  of  the  children  for  their  own  best  interests 
(not  mine;  not  his)  has  never  been  more  validly  apparent  than 
by  the  devastation  and  havoc  that  their  father  has  brought  upon 
his  children  because  of  the  lack  of  Federal  law. 

My  children  now  need  psychiatric  full-time  care. 
Where  and  how  do  I  accomplish  this?   What  do  I  do  next?   Where 
do  I  get  help?   V^hat  can  you  do  for  my  children?   How  do  I  get 
them  home? 

I  have  custody  in  two  states  and  still  can't  even 
exercise  visitation. 

WHAT  IS  THE  ANSWER? 


-^  'i'  /:, 


■'.i^^TjUi^ll/U.  f-nuza'^'  ^ 


*  *  * 

*  * 

* 
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BRIEF  ACCOUNT  OF  LEGAL  EVENTS 


Jan.  1972  -  Separation;  beginning  of  divorce  proceedings. 

July,  1972  -  Divorced.   Joint   custody. 

Aug.  1972  -  Ex-'husband  ran  off  with  children,  a  married  woman 
with  children,  after  selling  our  home,  and  disappeared 
*I  was  away  at  the  time,  as  he  was  to  have  the  children 
at  his  mother's  for  a  four-week  visit.   I  returned  to 
find  him  gone  with  the  children. 

Sept.  1972  -  Hired  detective  and  tried  to  locate  children  and 
ex-husband. 

Oct.  1972  -  Found  children. 

Served  ex-husband  with  modification  orders. 

Nov.  1972  -  Hearing  in  Riverside  and  trial  ordered  for  Aug.  1973. 
Children  remained  in  Spokane  that  year. 

May,  1973  -  Divorce  set  aside  due  to  fraud  on  his  part. 

Aug.  1973  -  Three-day  trial.  Riverside. 

Children  returned  to  me  for  school  years  with 
visitation  with  him  in  summers. 

Sept.  1973  -  Ex-husband  obtained  an  ex  parte  order  to  visit  with 
children.   Judge  ordered  him  not  to  remove  the  children 
from  50-mile  radius  of  Riverside.   He  immediately  took  them 
to  Spokane;  entered  a  motion  for  divorce  and  custody. 
I  flew  to  Spokane;  entered  a  habeas  corpus  and  was  denied. 

Nov.  1973  -  Returned  to  Spokane  with  witnesses  and  attorneys 
from  California.   Had  hearing  and  two  oldest  children 
returned  with  me;  my  youngest  was  to  come  12  days  before 
trial  in  5afle  of  1974.   I  had  to  stipulate  not  to  prose- 
cute the  fraud. 

Jan.  1974  -  Six-day  trial  for  custody  and  property  settlement. 
Children  to  remain  in  California.   Joint  custody;  summer 
visits  to  father  and  alternate  Christmas  and  Spring. 

May  1974  -  Father  filed  appeal  to  California  Appellate  Court; 
Appeal  denied. 

July  1974  -  Children  visit  Spokane  for  six  weeks. 

Aug.  1974  -  Children  returned  to  my  custody  late  and  in  very 
upset  condition. 
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Sept.  1974  to  June  1975  -  A  very  happy,  productive  year. 

July  1975  -  Ex-husband  posted  $5,000  cash  bond  to  have  children 
visit  for  summer.   To  date,  no  child  support  had  been  paid 
or  any  other  obligations  ordered  him  by  the  court.   My 
salaries  garnished  continuously  for  HIS  bills,  obligations. 

Aug.  30,  1975  -  Children  returned  and  very  confused. 

Sept.  15,  1975  -  Children  disappeared  from  tront  or  bc.  Francis 
de  Sales  School  approximately  8:15  a.m. 

Sept.  16,  1975  -  6:00  a.m.,  he  called  the  Riverside  Police 
Department  stating  he  knew  where  children  were  but 
would  not  tell. 

Sept.  17  or  19,  1975  -  I  went  to  Spokane  with  orders  from 

Riverside  and  the  Sheriff's  Department  to  have  children 
turned  over  to  Spokane  Sheriff  and  returned  to  me. 

I  was  served  with  restraining  orders  and  children  placed 
in  protective  custody  of  the  State  of  Washington  to  remain 
with  their  father. 

Oct.  1975  -  Trial  in  Spokane. 

Dec.    1975  -  Decision:   Return  children  to  me. 

Jan.  1976  -  Appeal  filed  with  Washington  Appeals  Court. 

July  1977  -  Decision  from  Appeals  Court;  sent  case  back  to 
Superior  Court  for  trial. 

Fall  of  1977  -  Action  by  my  attorney  to  Supreme  Court  of  Washington. 

May  1978  -  Supreme  Court  ordered  children  back  to  California  - 
lack  of  jurisdiction. 

July  or  Aug.  1978  -  Superior  Court  action  filed  by  ex-husband  and 
wife  to  adopt  my  children. 

Oct.  1978  -  Trial  set  for  October;  postponed  due  to  illness  of 
my  witness. 

Attempts  for  settlement  and  agreement  have  continued 
to  no  avail. 

March  1979  -  I  saw  children  for  first  time  in  four  years  for 
fifteen  minutes  in  attorney's  office. 

*I  offered  to  abide  by  the  recommendations  of  Dr.  Ted  Blau, 
noted  child  psychologist,  in  determining  the  present  best 
interests  of  the  children's  domicile.   My  ex-husband  has  refused 

ii 
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to  have  psychological  evaluations  accomplished  and  yet  states 
that  he  can't  do  anything  with  the  children. 

Presently,  I  am  preparing  to  ask  for  Court-ordered  psychological 
evaluations. 

WHAT  NEXT? 
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^  ;>r:>fei5,  oroines*  repurrea 
missing  at  Riverside  school 


By  PHE  AL£SHIRE 

Police  conducted  a  large 
scale  search  for  three  Riverside 
children,  a^cs  seven,  nine  and 
eleven,  after  they  disappeared 
from  In  front  of  St.  Francis 
School  sometime  after  8:20  a.m. 
Monday. 

The  three  children,  Leson, 
11,  Michelle,  9,  and  Joseph,  7, 
Dunkley,  were  reported  missing 
by  their  mother,  Carolyn  Dunk- 
Icy,  of  Daventry  Street,  when  she 
discovered  from  school  authori- 
ties at  about  3  p.m.  that  although 
she  had  dropped  them  off  In  front 
of  the  school  in  the  morning,  they 
had  never  gone  to  classses. 

Police  Sgt.  Norm  Schlltz  said 
the  officers  had  conducted  a 
door-to-door  search  near  the 
school  and  a  team  of  three  Inves- 
tigators had  called  dozens  of  peo- 
ple in  the  area  who  might  have 
knowledge  of  the  children's 
whereabouts.  The'fire  depart- 
ment also  assisted.  Schlitz  said 
a  bloodhound  had  followed  the 
scent  of  one  of  the  children  from 
the  entrance  of  the  school  to  the 
yiCfertf"  i^'k-ritxeet  near  Lime 
Street;  w>iich '  is  ih  front  of  the 
school.  He'  said  the  dog  lost  the 
scent  at  the  curb. 

Schiltz  said  the  case  was 
being  treated -as  a  missing  chil- 
dren case  and  that  no  possibility 
had  been  ruled  out.  "We're 
trying  to  find  a  place  to  look," 
-  said  Schiltz.  "Could  be  anything 
from  kidnaping  to  runaway. 
There's  no  record  of  truancy  or 
runaway.  Absolutely  nothing 
unu.sual,  that's  what  makes  it  so 
tough." 

Schiltz  said  Dunkley,  who  is 
an  elementary  school  teacher  at 
Kreniont  school,  was  divorced 
and  that,  her  husband  had  taken 
the  children  some  two  years  be- 
fore without  the  mother's  know- 
ledge. 

Friends  of  Carolyn  Dunkley 
said  she  had  been  divorced  from 
her  husband,  James  Dunkley, 
four  or  five  years  before.  They 
said  two  years  ago  when  the  chil- 
dren were  living  in  Riverside 
with  their  mother  the  ex-husband 
had  visited  the  children  and  had 
taken  them  back  to  Spokane, 
Wash.,  where  he  is  a  lawyer.  He 
had  notified  the  mother  he  had 
the  children  that  evening  from 
Washington.  *'" 

Schiltz  said  the  father  had 
been  contacted  and  seemed  .sur- 
prKjedr  end  eai4'ta«ii{ad'go  know-;.: 
ledge  of  the  children's  wherea' 
bouts.  A  check  by  the  police  of 
airports  as  far  away  as  Los  An- 
geles International  uncovered  no 
record  of  the  children  having  left 
on  outgoing  planes. 

Schiltz  also  said  relatives  of 
the  father  in  the  Los  Angeles 
area  and  friends  of  his  eLsewherc 
had  been  contacted  and  had  said 
they  knew  nothing  about  the 
whereabouts  of  the  children. 

James  Dunkley  refused  to 
talk  to  a  reporter  on  the  phone 
from  Spokane  Monday  night. 

Schiltz  said  the  father 
planned  to  come  to  Riverside 
from  Washington  Tuesday  morn- 
ing. 

Friends  of  the  mother,  who 
did  not  want  in  be  identified,  -..lid 


^  ;  .,,,..-Lesoa  Dunkley-^-  •;;,^"; 

she  found  out  the  children  were 
missing  when  a  school  admlnis- 
trator  called  her.  A  new  baby  sit 
ter  the  mother  had  hired  had 
called  to  check  on  what  time  the 
children  were  getting  out  ot 
school,  they  said. 

The  administrator,  already 
aware  that  the  children  were  nut 
in  school  Monday,  then  calUd 
Mrs.  Dunkley  to  check  on  the  ba- 
bysitter and  tell  her  that  the  chil- 
dren were  not  in  school. 

The  friends  said  the  adminis- 
trator checked  with  Dunkley  b*.-- 
cau.se  the  school  keeps  careful 
track  of  who  children  are  re 
leased  to  in  the  afternoon. 

Police  were  then  called  in 
and  began  an  intensive  search  of 
the  area.  The  children's  book 
and  lunches  were  found  near  iIt 
entrance  of  the  school,  bu' 
Schiltz  said  they  were  not  scat 
tered  in  such  a  way  as  to  indicat' 
any  violence. 

By  calling  classmates  of  tli^ 
children,  police  established  that 
the  three  had  been  seen  near  the 
entrance  at  the  school  at  8:20 
a.m..  but  no  sign  of  them  had 
been  seen  since. 

Police  checked  vacant  lots 
and  businesses  in  the  area  and 
the  fire  department  searched  a 


Michelle  Dunkley 


i--^^ 


',-W& 


kM 


Joseph  Dunkley 


dent.  Joseph  was  wearing  a  yel- 
low T-shirt  with  a  decal  of  a  van 
Michelle   was   wearing. 


..^nearby,  house;  being  TumT^atea, '  tffiTned  cords,  and  Leson  w^s 
■    all  .without  succesSr-Schlltz  said,    'wearing  a  long-sleeved  white  tint 


'Schiltz  said  the  evidence  of 
the  bloodhound  seemed  to  Indi- 
cate the  children  had  gotlcn  Into 
a  car  (here.  He  said  no  possibility 
was  being  eliminated  but  that 
there  was  no  evidence  the  father 
was  involved  in  the  children's 
disappearance. 

"1  just  hope  they  have  run 
away."  said  one  of  the  friends. 
"That's  about  the  best  that  could 
have  happened." 

Friends  of  Ihe  family  said  the 
relationship  between  the  three 
children  was  such  that  the  eldest 
was  the  leader  and  the  other  two 
children  were  likely  to  follow 
along.  They  said,  however,  she 
had  no  history  of  truancy  or  of 
running  ;i«.iy  and  was  an  A  stu- 


tle  neck  blouse.  All  three  chjt 
dren  were  wearing  red  and  white 
tennis  shoes.  •' 

.Schiltz  said  police  ran  up  ov- 
ertime on  a  missing  child  case 
Monday  for  the  first  time  since 
January.  Then  Wade  Charles,  7, 
of  Riverside  was  taken  while 
playing  at  the  base  of  Mt.  Rubi- 
doux  by  a  man  who  released  him 
two  days  later  in  Diamond  Bar- 
in  Los  Angeles  County.  '■. 


Three  missing 
children  were 

'nr>,r\ri    cfi  iH^'-^-Vo 
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■-■-'  {d''Ci;>'>^'-*^  '.■     '  ■■'■ 

Tuesday.  Sept.M6.  1975  ; 


^  T'.'^lf-:  •V^^i-HV^fe?  .■J'^i'-.' 


C-] 


);'•■'-■'  iitr^f*)'.     ^. 


:Thre^ssingi 
chycfre^merev^ 


>^od  students^' 

The  three  children  missing 
•  ,  from  Sti  Ff anclsJ3e«^es-Catiio 
*;;?i:licGhufch'gra;de^s'chooKin'^rver 
:  •  sr(Je  were^descrlbed  as  good  stu- 
dents, by  the  school's  principal 
-.    Monday  jiight. 

"One*  of  the   teachers  said 
they  were  very  good  students  but 
they  had  a  hard  time"  Jiecausef 
of  the  split  custody  between  their? 
.  parents,  said-Sister  'Stephen 
J,  Anne,  principal  of  the  school. : !" 
le^:^  She^said  the , two  sisters  and' 
brother  spent  the  s'unimer  with" 
their  father,  James  Dunkley,  in 
Spokane^  Wash.-,-^— - '^v-^y-^'-.'^is  J' 
-^     She  said  she  is  new  a&  princi-" 
pal  and  doesn't  personally  know"^ 
■the  family,  Their  teachers  .were 
.^not  available  for  comment;.      •  - 
f'  ■ .';  Sister  Stephen  Anne  said  that' 
the  families  of  all  300  children'^t-' . 
tending  tJie  school  were  contact^ 
ed  Monday  night  to  see  if  they^ 
had  any  Information  about  the  -" 
disappearance  of  the  children. « ; 
The  missing  children,  Joi' 
seph,  Michelle  and  Leson  Dunk.-' 
ley,  have  attended  the  school  run 
'  by  the  Dominican  order  for  about 
,  two  years.  Sister  Stephen  Anne 
said.  • 

Classes  began  on  a  half-day 
basis  last  Wednesday,  but  Mon- 
day  was  the  first  full  day  of  classic 
■  es,  she  said.  '  ■,< 


:.^ 
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/mssim]  ciiiforen*(  pparentiy 

som,  on  way  to  ji  nn  fomercv-/ 


Throe  liivrrsidr  school  chil 
drin  ropnrlcd  mi^^.in(;  frotn 
s<  IkkiI  ^lond.l^  ;i()p,irfiitly  uro 
unharmed  IhouRh  Ihcy  may  ho 
iiunlM'd  in  a  ousiudy  di'.pulc. 
oiI>  pnhoc_MiJd^XiJv,sdjy-ni,':hl^_^^^ 

TTio  children  Idenlifiod  as  Le- 


6'^ 


m  Diinkloy.  U.  her  sister  Mir 


Micjj.^ 


In  a~"phono  call  from  Spo- 
kane, Wash.,  shorlly  before  mid- 
nmhl  this  mornin;;,  lhi>  missiny 
children's  fa'hor  told  Riverside 
Police  Lt.  Gordon  Dill  (hat  the 
children  are  with  him  and  in  pood 
condiliorraccordir-;  to  Police  .S(,a. 
Norman  Schilli.  Sergeant  Schiltz 
said  the  father  ga\e  no  other 
details. 

olio.  9.  and  Ihoir  brolher  Joseph. 
7.  disappeared  somelime  afler 
K20  a.m.  from  the  front  of  .St. 
Kranels  do  Saks  School  and  are 
now  believed  to  be  somewhere  in 
Idaho. 

Dot.  Al  MeGill  said  police  re- 
ceived a  call  at:(iM.5  a.m.  Tiios- 
dj>  indicatinn  that  the  three  chil- 
drr-n  were  sate  and  that  their 
lallier  was  fl>inR  from  Spiikano 
til  pick  them  up  al  an  undisclosed 
location. 

The  call  came  fnmi  the  chil- 
dren's stepmother,  Grace  Dunk- 
ley,  who  also  called  Caruhii 
Uunkley.  the  children's  natural 
mother,  McGill  said. 

Later  yesterday  morning, 
.Sjjt.  Norm  Schiltz  said,  police  re- 
ceived another  call  from  Spokane 


Custody  case 
takes  mother  ^ 
to  Spokane-  ' 

riie  moihir  of  iliroe  Hiver- 
side  schoolchildien  has  gone  tn 
Spokane.  Wash  ,  with  legal  diicu- 
PH'nls  she  hopes  will  settle  a  cus- 
tndy  disputi'  with  the  children's 
father,  pi)lici'_iaid -..^^ 

,^--Det  Ron  Fraker  said  Cam 
lyn  Uunklcy  left  Riverside  Ttufi-s- 
^a>   mornint: ■ — —  '' 

HtH-— Ibrce  chddren;  Leson, 
11,  Michelle.  !l  and  .Iciseph.  7  n- 
piirtedly  are  in  Spiik.uie  with 
their  lather  liei'd,  a  law.MT.  The 
Uunkleys  have  heen  (iivurced, 
according  tu  family  friends 

The  children  disappeared 
from  SI.  Kraiicis  do  S.iles  sihocil 
in  dowiitiiwn  Riverside  Monday. 

Heeri,I)unkley  has  tnkl  pulice 
thai  the  (hildren'are  safe  in  Sp<i- 
kane 

I'rakersaid  Carolyn  Dunkley 
is  taking  custody  papers  to  the 
Spnkaiu-  police. 

lie  said  police  there  were  tin 
able  to  comply  with  a  request 
from  Riverside  police  to  lake  the 
children  into  custody  because  of 
legal  complicatKins  involving  in- 
terstate agreements. 


and  talked  In  till'  cl'itdren's  fath- 
er. Ri'id  Uunklcy. 

St  hill/  refiorted  that  during 
the  innversation  Heoil  Dunkley 
expl. lined  how  the  children  disap- 
peared. 

According  to  SchiU/..  Dunk- 
ley  told  police  the  children  h.id 
t.ike~n  the  bus  to  S.ill  Lake  Ciiy 
and  from  there  had  either  hitch- 
hiked or  taken  another  bus  to 
Twin  F'alls,  Idaho. 

Dunkley  told  police  th.it  the 
children  then  began  hitchhiking 
across  Idaho  toward  Spokane  and 
apparenll\  had  gotti'U  a  ridtr. 

Dunkley  said  he  has  spoken 
to  his  children  over  the  phone. 

Si  hilt?  said  thai  checks  made 
at  Riverside's  two  bus  terniiu.ils 
turned  up  nothing  to  support 
Diuikley's  story.  lie  said  that  no 
one  lelt  Riverside  on  Monday 
bound  for  Salt  Lake  City. 

T)iiiiklev  didn't  tell  police 
how  the  children  were  able  to  af- 
ford such  an  excursion,  nor  did 
he  sa,\'  how  the\  were  able  to  plan 
such  ,1  tourney.  Schilt/  said. 

DunkU*\'s  con\ersation  wilh 


FG^tana  Mumm^s 
open^<imeiiy  play 

r(lNT,\'>?*,v—  The  Foni.ina 
Miiiiinieiv,"'fiH  0|^{i  a  production 
ot  the  ij^ed.N  "Nf-i^Jt^.m,  Is  That 
Voii-'Ji^rhursdav  at's^io  p  m.  at 
lli_y/l'ooihillBl\d,  sX^ 
_^,5^Ann  Siilpas  of  RiversdoJi.-s  a 
major  role  in  the  production. 


police  didn't  p'veiil  how  the  throe 
*liildren  went  from  the  school  to 
tlie  t-iis  station  nor  wh\'  tlie,v  left 
their  coats  .ind  liiiiih  pails  out- 
side the  school  building,  Schiltz 
said. 

Using  ,'1  blood  hound  Monda,v 
police  traced  the  sci'nt  of  the  chil- 
dren to  the  curb  of  the  nearby 
street. 

Original  speculations  mtido 
by  police  had  the  children  possi- 
bly entering  a  car  along  the  curb, 
but  there  is  a  chance  the  children 
walked  to  the  bus  station,  Schiltz 
,said. 

Schiltz  said  Dunkley  disa- 
vowed any  connection  wilh  the 
children's  decision  to  leave  Riv- 
erside for  Spokane  and  claimed 
that  when  the  childien  arrived 
llierc  he  would  promptly  return 
them  to  Riverside. 

Spokane  police  visited  the 
Dunkley  home  there  Tuesday, 
.Schiltz  reported.  Spokane  police 
confirmed  that  the  three  children 
were  not  at  the  Dunkley  resi- 
dence. 

Schiltz  said  that  police  agen- 
cies in  Idaho  and  Washington 
have  been  alerted  lo  the  missing 
trio  and  the  possibility  that  they 
may  be  hitchhiking  along  the 
roadwax'. 

Schiltz  said  ho  has  reason  to 
doubt  the  story  giver,  by  Dunk- 
ley. and  thinks  that  a  fourth  par- 
ty may  ha\o  escorted  the  young- 
sters northward. 

The  children's  mother  in  Riv- 
erside also  has  expressed  doubt 
concerning  her  cx-hiisband's  ac- 
■  count.  Schiltz  said. 

The  f.iihcr  took  the  children 
back  to  Washington  two  ye.irs 
ago  without  the  inoilier's  con- 
sent. Schiltz  said,  and  added  that 
this  incident  is  similar  in  some 
respects. 

I'riends  of  Carolvn  Dunkley 
said  she  has  been  divoried  four 
or  five  years 

"We  want  to  fimrilu'  children 
and  make  sure  they  .ire  safe,  but 
at  the  nionienl  it  seeiiis  to  be 
l.irgely  a  lamilv  matter."  .Schiliz 
said. 

"I  presume  thai,  if  and  when 
the  father  gets  the  kids  to  Spo- 
k.ine.  he'll  call  and  let  us  know." 
he  said,  and  added  Ih.it  if  tho 
children  are  unhurt  and  with 
their  l.iiher.  the  niailcr  probably 
would  be  left  to  the  courts. 


Custody  case  settlement 
expected  in  Washington 


A  custody  dispute  involving 
three  Riverside  children  report- 
ed missing  from  school  Mond.iy 
app.irontly  will  he  resolved  in 
court  in  the  state  of  Washington, 
Hivcrside  police  said  Friday. 

-  '  Carolyn  Dunkley  —  the  molThs 
or  of  I.eson,  II,  Michelle,  9,  an(j) 
Joseph,  7  —  arriv_edJr\_Spoktrrie, 

"W!isli,  by  ri'liJiiy  morning  to  seek 
modifications  of  a  197.'i  court  or- 
der establishing  custody  terms 
between  her  and  the  ihiidren's 
father.  Reed.  Riverside  Sgl. 
Norm  Schiltz  said.  The  Dunkleys 
have  been  divorced  for  four  or 


five  years,  according  to  family 
friends. 

Rwd  Dunkli'y,  a  Spokane  at- 
torney, reportedly  is  .seeking  a 
temporary  restraining  order  in 
Spokane  courts  to  keep  the  chil- 
dren in  Spokane  until  the  custody 
dispute  is  settled.  Schiltz  said. 

Ihe  children  disappeared 
from  St.  Francis  do  Sales  school 
in  downtown  Riverside  Monday. 
Reed  Dunkley  h.is  told  police  the 
children  are  safe  in  Spokane. 

Riverside  police  are  still  in- 
vestigating the  circumstances  of 
the  children's  disappearance, 
.Schiltz  said 
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Sharon  Taljey  of  the  Riverside  Police  De 
partment  slices  a  cake  delivered  by  Caxo 
lyn  Dunkley  in  apprecialion  for  police 
foi'ts  to  find  her  missing  children.  Leson. 


Joseph  Diinkle^  disap- 

m   of  St. 

Francis   de  Sales  School.   The   children 

were  later  discovered  lo  be  in  Spokane. 


1 


Michelle  and 


MiSfSing  children  case  probe  continues    I 


Police  continiu'd  their  inves 
tigation'''Wodncsdijy  into  how 
Ihrco  Riverside  children  who  dis- 
appeared from  school  earlier  in 
the  week  wound  up  at  their  fath- 
er's home  in  Spokane,  Wash. 

■  "If  the  children  went  to 
Washlnj;ion  on  their  own,  then 
Ifs  a  runaway  situation  and  we'd 
like  to  know  why,"  .Sj^t.  Norman 
.Schiltz  said  Wednesday. 

"If  an  adult  helped  them,"  he 
continued,  "then  It's  child  steal- 
inn,  and  we  would  lake  appro- 
priate action." 

Schlli/  has  been  in  charge  of 
the  investigation  since  the  chil- 
dren —  I.eson,  II,  Michelle.  !l, 
and  Joseph,  7  —  were  rt'ported 


niissin).;  Monday  by  their  mother, 
Carolyn  Dunkley. 

Late  Tuesday  evenlnfi  the 
children  were  reported  to  be  safe 
at  the  Spokane  home  of  Carol,\n 
Dunkley's  ex-husband,  Uecd 
Dunkley,  who  telephoned  police 
with  the  information. 

Karlier  Heed  Dunkley  had 
explained  to  police  how  his  chil- 
dren had  journeyed  to  Spokane 
by  themselves  —  first  riding  a 
bus  and  then  hitchhikinR. 

Schilt/  said  he  has  reason  to 
doubt  Heed  Dunkley's  explana- 
tion. 

On  Monday  the  children  had 
disappeared  from  the  front  of  St. 
Francis  de  Sales  School  on  Lime 
.Street.  They  were  last  seen  at 
8:20  a.m. 

Dunkley,  who  has  promised 
police  to  return  his  children  to 
J{i\ersi(le.  didn't  sa,\  when  he 
\\ool(l  send  ihiin. 

Schilt/.  could  not  say  when  he 


expected  the  children  to  arrive, 
but  saicf  that  his  department 
might  request  VVusl)in(>lon  state 
officials  to  take  the  children  into 
custody. 

Meanwhile  Carolyn  Dunkley 
visited  the  police  sialion  Wcilues- 
day  to  deljx  ir  a  cake  in  ap|>re(  ia- 
tion  for  the  police  ellort  lo  locale 
her  children. 

Late  Wednesday  nifihl  she 
said  that  she  loo,  didn't  know 
when  her  children  would  return 
home. 

"As  far  as  I  know  they  are 
in  the  custody  of  their  father  in 
■Spokane."  she  s.iid.  addmu  that 
her  information  is  from  (he  po- 
lice. 

She  was  reliu'tant  to  speak  on 
the  matter  of  her  children  and 
the  apparent  dispute  over  where 
they  should  live. 

"I'm  not  liiokinf;  lor  notorie- 
ty." she  s.iid  ".  .  .  .  .ill  I  uani  Is 
them  home." 
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Sharon  Tallcy  of  the  Riverside  Police  De- 
parlnietu  slices  one  of  three  cakes  Caro- 
l>n  Diitikley  sent  lo  llie  station  in  appre- 
ciation for  police  efforts  to  find  her  miss- 


Staff  phi)l<i  by  A.  J.  Kmii'cik 
inR  children.  Lookinj^  on.  from  left, 
officers  Hon  l>aker.  Hoy  Rogers  and  Al 
McGill.  Children's  father  says  (hey  are 
with  him  in  \Vashinf,'lon. 


Mother  on  way  fo  conhonfation 
in  Spokane  oyer-missmg  chii 


The  mot  hi' r  of  Ihri'i'   tiivcp 
side  '^{■tKKilclulrirfn  is  un  hrr  \v-.'i.\ 


Ic)  .Spdii.inu,  W.ish  . 
(i(K'UiTi<*nIs  she  liopc 
a  cusiody  ttisputf  w 
drens'  father,  poliee 


wiih    l<c.il 

will    SiMl.""- 

h  I  he  ihil- 
s.iid. 


I\n  Diintiley  left  liiversideThiirs-    larcnnliny  tii  family  friends, 
diiy  morning.  /        Tlie  ehililreri 'divappcMred 

Iter    three    rhildren:    I.eson.^  fniin  .SI.  l-'raiieis  ile  .s.ihs  ■,(  li.i.il 
i  (lii-.MiUiwn  !::\ !M'.'-ide  Mi)n,'J.iv.- 


■If-: -Miehelle    >.)  nnd  .liis.pll.  T-f- 

pcirterttv-are  >n  .Spnliane  wiih 

llieir  falher  lieed.  a  laiwer.  The 

Del.  Itun  l'"ral;er  said  Cam-      I)iiiil;le\s    have    been    di\oreed. 


lieed  lliinkley  lia\  tiild  peliee 
thai  tile  ehildreii  are  >afe  iti  .Spn- 
kani'. 

I'raker  said  Carnlyn  Diinkley 
is  taliMif;  ciiMiidy  papers  lo  Ihe 
Spokane  poliee. 

lie  s.iid  poliee  there  were  un- 
dt)le  to  c()mpl,\  with  a  request 
from  liiversjde  poliee  lo  take  Ihe 
(  hildren  into  eiislody  lieeaiive  of 
leyal  eomplienlrons  involving  in- 
terstate a^recnienls. 

itiverside  [loliee  say  they  are 
cnnlinuinK  lo  Inxesiiyute  how  Ihe 
children  disappeared. 

'■jl  Ilie  ehtldien  went  lo 
Wastiiui^lod  ,on  llii-ir  own.  Ilirii 
il's  a  rnnawa.v  siinali<in  and  wed 
like  lo  know  why,"  Sul.  NornKin 
Sehill/  said  \Vi(lMes(la\ . 

■"If  iiii  adull  helped  llieni. 
then  it's  chilli  siealioi;  and  we 
\M)Nld  lake  approppriale  a<  lion." 
he  said.  Si  hi|i/  i^  in  ( li.irye  of  Itie 
jnienile  bnri-«u.  wtiieti  has  han- 
dled III!'  ea^lv 

WeilneMla.v  aflernoon,  Caro- 
lyn Diinkley.  an  eleiiientaiy 
school  leaeherh.id  thne  c.ikes 
deluered  In  the  poliee  stalion  in 
tlianks  for  their-eflorts  to  help 
find  her  children. 

Wednesday  iiiisht.  she  was  re- 
liielant  lo  spe.ik  lo  reporlerv 
atjoot  Ihe  disimie  o\cr  win  re  the 
ehilclie:]  should  live 

*'l  111  noi  (o.-kitp^  for  noiorie- 
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Child  custody  disputes  can 


By  PAT  EKKMAN 
PmvEntefpfH4  Stsff  Writsr 

On  the  moming  of  Sept.  15,  Carolyn  Dunkley 
of  Riverside  dropped  her  three  children  off  In 
front  of  St.  Francis  School. 

But  Le.son,  Michelle  and  Joseph  never 
showed  up  for  c'asses.  When  they  were  discov- 
ered missing,  police  searched  door-to-door  for 
the  children,  now  aged  7,  10  and  11. 

The  children  turned  up  —  In  Spokane,  Wash., 
with  their  father  J.  Reed  Dunkley,  an  attorney. 
Custody  battles  between  the  Dunkleys  have  nev- 
er really  cea.sed  since  their  divorce  in  1972.  Mr. 
Dunkley  reportedly  told  Riverside  police  that  the 
children  ran  away  from  their  mother.  Police  said 
they  can't  prove  his  involvement  in  the  dlsap- 
pt'arance.  The  dispute  between  the  Dunkleys 
c-ontinues. 


Bill  .Stone  of  Anaheim,  former  manager  of 
the  Tyler  Mall  in  Riverside,  was  divorced  in  1971. 
"Naturally,  she  got  custody,"  he  said.  Later,  af- 
raid that  she  would  leave  the  area  with  the  chil- 


dren. Stone  obtained  a  court  order  that  she  stay 
In  the  10  Southern  California  counties. 

Everything  seemed  to  go  okay,  said  Stone, 
who  had  visitation  rights.  But  one  day,  "I  went  to 
the  babysitter's  to  pick  them  up  and  they  were  no 
longer  there."  He  hasn't  seen  them  in  two  years. 
Now,  he  said,  they  would  be  9  and  12  years  old. 
it       i!       i, 

Anna  Leon  of  Riverside  left  her  children  with 
her  ex-husband  when  she  entered  a  hospital  lor  a 
nervous  breakdown  11  or  12  years  ago.  They 
lived  in  Georgia  then  and  were  in  the  process 
of  a  divorce.  .She  came  out  of  the  hospital  to  find 
the  house  stripped  and  the  children  gone.  II  look 
three  years  to  find  her  children  and  get  them 
back,  she  said.  By  then,  "they  had  been  told  I 
was  dead.  So  the  last  person  they  expected  to 
see  was  me." 


During  and  after  their  divorce,  Lee  Rodri- 
guez of  Riverside,  formerly  of  Los  Angeles,  and 
her  ex-husband  Sidney  Shapiro  battled  over  the 
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hildren. 

In  1970  he  told  her  he  wanted  to  take  their 
win  sons,  Jonathan  Robin  and  Solomon  Ari 
Shapiro,  on  a  two-week  vacation.  Instead,  he 
look  ihem  to  Argentina  with  his  new  wife.  Rodri- 
guez said  she  spent  two  and  one-half  years  and 
about  $250,000—  in  the  process  having  to  sell  her 
home  —  to  bring  them  back  to  the  United  States. 
i!       is       it 

Child  custody  disputes  do  not  always  end 
with  the  court  proceedings.  For  some  parents, 
that  means  only  the  relatively  minor  hassles  of 
children  returned  a  (ew  hours  late  from  a  week- 
end visit. 

Other  parents  go  back  to  court,  seeking  mod- 
iriiali<ins  and  restrainmg  orders.  But  a  few  par- 
ents' children  disappear,  presumably  taken 
away  by  the  other  parent. 

During  the  past  four  years,  the  Riverside 
Coimly  district  attorney's  office  filed  nine  felony 
cases  ag.iinst  parents  who  took  children  from  the 
other  parent,  according  to  Assistant  District  At- 
torney Howard  M.  Dabney.  Of  ttiose  cases,  ooe 


was  prosecuted  and  one  is  pending.  The  majority 
of  cases  were  dismissed  because  the  parent 
didn't  want  to  prosecute,  he  said.  Dabney 
couldn't  say  how  many  cases  were  brought  to  the 
office  but  never  filed  for  various  reasons. 

According  to  federal  law,  a  parent  cannot 
kidnap  his  or  her  own  child.  They  are  specifically 
excluded  from  the  federal  kidnapping  law,  which 
says  nothing  about  parents'  custody  rights  alter 
a  divorce. 

Some  parents,  whose  children  have  been  tak 
en  by  former  spouses,  are  fighting  for  chan;4es  in 
the  law.  Federal  legislation  sponsored  by  Con- 
gressman Charles  E.  Bennett.  D-Fla..  would  in- 
clude parents  who  take  children  in  violation  of  le- 
gal custody  decisions  under  the  federal  kidnap- 
ping laws.  His  legislation,  now  sitting  in  the 
House  Judiciary  Committee's  subcommittee  on 
crime,  would  make  that  \  ioljtion  an  offense  pun- 
ishable by  a  fine  of  not  more  than  $1,000,  not 
more  than  one  year's  imprisonment,  or  both. 

Bennett's  legislation  has  been  supported  by 
parents  across  the  country.  Rodriguez  belongs 
(See  CHILD,  Page  D-6) 
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CHilqlcOs^ody  dispiftes. 


^•..if."  .'.:r,.'(From  Page  D-l)r  ^ 

^  one  group  supporiliiR  ihat  legislation.  Called- 
jhc  ••Clli/.ens'  Committee  to  Amend  Title  18,  Sec- 

•  "^on  1201A,  of  the  U.S.  Code,"  It  Is  coordinated  by. 
'  *eth  Kurrus  orNewhall.  (The  group  met  Satur-^. 
,  pay  In  Rlvernlde.)  She  Is  the  grandmother  of  two 

•  ;phlldren  taken  from  their  mother  by  Kurrus'  ex- 
'  ^n-ln-law.  Although  her  daughter  eventually  rc- 
-'^vered  fier  children  In  Texas,  Kurrus  continues  ' 
'  fier  fight  for  legislation  to  assist  other  custodial 

parents  whose  children  have  been  taken.  ■• 
'gr'One  California  law  says  that  parents  who  -j 
.  M^ep  ahd  conceal  children. In  violation  of  custody  'fji 
"^rangements  In  this  etate,  are  guilty  of  a  mlsde-  J ' 

THoanor.  But  a  companion  law,  to  make  taking' 

fie  child  out  of  state  a  felony  was  not  enacted, 
ccordjng  to  Dabney,  assistant  district  attorney 
tfor  Riverside  County.  According  to  another  Cali- 
^rnia  law,  child  stealing  is  a  felony.  But  in  Dab- 
jjey's  view,  that  law  is  meant  for  persons  unrelat- 
"ied  to  the. child,, "The  law.  is, unclear,''  on  the  is- 

r,  he  said."^        ,;••     •"<  .  •';     y  v  ''>  "m 
,  ,      California  has  agreed  to  the  Uniform  Child 
iJustody.J^urisdiction  Act.  This  legislation  is  de- ! 
signed  to  promote  cooperation  tictween  the  states  .i 
tmd  to  discourage  "abduction"  as  an  attempt  to ;  > 
gain  custody  by  trying  again  in  another  state.-,/, 
'  *i    Uniform  legislation  has  only  been  enacted  by,    , 
«r  handful  of  states.  A  parent. seriously  consider-... 
i(ig  taking  his  child  to  another  state  cou id  easily  t 

.Ijnd  out  which  states  to  avoid.'. 
*'    Even  if  the  custodial  parent  finds  the  child-  ■ 
rpn,  chances  are  good  that  she  or  he  will  be  ; 
fprc^  to  fight  for  custody  all  oyer  again, where, 
t^iey  are  found.    ■  . '  ■. 

; !«  Such  could  yet  be  the  case  for  Carolyn  Dunk- , 
ley.  She  received  heartening  news  from  her  Spo-' 

.  Kane  lawyer,  Dan  Evich,  on  Thursday,  that  the 

'  8pokane  County  Superior  Court  had  decided  that 
it  didn't  have  jurisdiction  in  the  custody  dispute 
und  that  Mr.  Dunkley  should  seek  remedy  in 

Falifornia.  '  '  '    '  .-:■'< 

'That  decision  has  not  been  signed  yet,  said 
Evich  by  telephone  Friday,  to  give  the  father  a 
chance  to  have  the  order  stayed.  The  decision 

-can  be* appealed.:  "Suffice  it  to  say  we  won  in 
the  lower  court,"  said  Evich,  when  asked  if'he- 

■'was  hopeful  about  the  eventual  outcome.  >' 
;";  '."rm  feeling  confident  for  the  first  time  in 

'hl'vcral  months,"'  said  Mrs.^ Dunkley  Thursday 
after  hearing  the  news  that  her  children  could 
possibly  be  back  with  her  soon.'\       '• 

*  V  In  an  interview  the  previous'  evening  her 
bttlrils  had  not  been  so  high.  ,;'  'i'^*  ^iT.'.s''^ 
f*'  Carolyn  Dunkley  has  kept  busy  as  a  teaclier 
u\  Fremont  elementary  school  and  as  owner  of 
Page  Reading  Clinic  while  she  waits  foj  the  legal 
p/-oces»  in  Washington.  v:      ■*'-i-'-. 

'i   "We  had  what  is  known  as  .a  'friendly  di- 
vorce.' "  she  said  with  a  soft,  wry  chuckle. 

"Neither  one  of  us  had  attorneys."  Her  ex-hus- 
bind,  then  a  law  student,  explained  that  not  hav- 
lilg  attorneys  would  save  money  and  trouble,  she 
said.  He  persuaded  her  to  take  a  vacation  as  the 
divorce  became  final.  ' 


Above,'  Lee  Rod- 
riguez with  sons 
Jonathan  Robin, 
right,  and  Solomon 
Ari  Shapiro..  Left, 
Carolyn  Dunkley^.; 
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When  she  came  back,  said  Mrs.  Dunklcy,  he 
and  the  children  had  disappeared  and  the  house 
was  sold.  Accustomed  to  signing  papers  on  the 
qdvlce  of  her  husband  of  almost  10  years,  Mrs. 
Dunkley  said  she  unwittingly  signed  over  a  qulW 
dalm  to  the  house  and  custody  of  the  children  to 
tilm.  "1  trusted  him;  I  didn't  think."  she  said. 

By  now  the  Dunkley  files  at  the  Riverside 
County  Court  House  are  fat  with  recorded  fights 
oVer  children  and  money. 

Picking  her  way  through  her  memories,  Mrs. 
Dunkley  said  she  fought  for  child  custody  —  In 
the  process,  getting  the  original  divorce  set  aside 
tor  fraud  and  then  refiling.  After  a  court  hearing, 
she  said,  she  won  custody  of  the  children  during 
the  school  year.  But,  she  said,  her  husband  took 


There  wa* 
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HAPPY  BIRTHDAY 
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(City)  and  hitchhiked  from  Salt  Lake  to  Spo- 
kane," he  said. 

"If  the  children  wanted  to  live  with  their 
mother,  I'd  return  them  immediately.  I'd  return 
them  any  day  they  wanted."  But  the  children 
want  to  live  with  him  and  his  present  wife,  and 
any  "kidnapping"  innuendoes  are  "ridiculous," 
he  said. 

Although  previous  court  decisions  gave  his 
ex-wlfe  primary  custody,  a  judge's  decision  is 
not  necessarily  the  best  decision,  said  Mr.  Dunk- 
ley. 

It  is  the  children  who  should  be  listened  to, 
he  said.  The  dispute  should  not  be  seen  as  "war 
between  the  parents"  for  it  is  the  welfare  of  the 
children  that  is  Important,  he  said. 

In  Riverside,  the  night  before  her  lawyer 
called  with  his  encouraging  news,  Mrs.  Dunkley 
had  desperately  cried  during  an  interview,  "Do  I 
have  to  go  to  court  and  say  no  matter  how  much  I 
love  them,  I  don't  want  to  tear  them  up  again?" 

But  she  wants  them  home  so  much. 


Since  his  children  disappeared.  Stone  has  ob- 
tained legal  custody  through  the  courts,  although 
"I  don't  think  she  knows"  that,  he  said.  Her  loca- 
tion is  still  unknown  to  him. 

Stone  suspects  they  went  to  Canada,  al- 
though the  trail  is  cold  now.  "The  only  thing  we 
ever  got  in  the  last  two  years  was  one  picture 
which  my  folks  got  through  my  ex-in-laws." 

The  children  are  "fine,  real  good,"  said  Her- 
bert Mclntyre,  of  Riverside,  Stone's  former  fath- 
er-in-law in  a  telephone  interview.  Yes,  he  has 
seen  them  in  the  last  couple  yei^rs,  he  said.  And 
there  have  been  letters,  sent,  through  third  par- 
ites,  and  telephone  calls. 

His  daughter  Dorothy  doesn't  want  her  ex- 
husband   to   find   her,   said   Mclntyre. 

Though  Stone's  custody  of  the  children  is  on 
file  at  the  Riverside  Courthouse,  Mclntyre  said 
he  doesn't  believe  he  got  It. 

Stone  doesn't  know  where  to  look  for  his  chil- 
dren. "It's  kind  of  a  frustrating  thing.  You  can 
only  look  so  many  places,"  he  said.  '"They  could 
even  be  in  Riverside." 

Stone  appreciates  the  help  which  the  River- 
side Police  Department  attempted  to  give  him 
when  the  children  disappeared. 

Norm  Schiltz,  sergeant  in  the  juvenile  bu- 
reau, fished  first  In  his  briefcase  when  asked 
about  the  Stone  case.  "I've  been  carrying  that 
case,  because  I've  never  been  totally  satisfied" 
even  though  leads  seem  to  be  exhausted,  he  said. 

Stone  said  he  received  no  help  from  the  Riv- 
erside County  district  attorney's  office.  He  says 


he  got  the  feeling  that  It  just  wasn't  considered  a 
serious  enough  offense,  not  worth  the  taxpayers' 
money.  But  even  more  than  that:  "It  wasn't  so 
much  what  they  did,  but  >how  they  went  about 
it.  Just  sort  of  noncommittal." 

"  "It's  not  that  our  office  doesn't  care,"  but 
that  Its  resources  are  limited,  said  Assistant  Dis- 
trict Attorney  Dabney. 

When  a  parent  takes  children  from  the  other 
parent,  "you  don't  have  a  typical  victim-defend; 
ant  kind  of  case,"  said  Dabney.  In  a  custody  dis- 
pute', "It's  understandable  how  a  parent  can  go 
ahead  and  defy  a  court  order  of  this  type."  And 
all  the  laws  In  the  world  aren't  going  to  change  a 
parent's  attitude,  he  said. 

"How  far  does  a  prosecutor  go  in  a  family 
matter?"  he  asked. 

■Furthermore,  how  can  an  agency  go  after  a 
parent  If  governors  won't  extradite  and  no  prose- 
cution results. 

"Practically  speaking,"  he  agreed,  a  par- 
ent's only  recourse  is  to  hire  a  private  investiga- 
tor or  start  their  own  search.  Although  that  is 
costly,  a  public  agency's  finances  are  also  limit- 
ed. "My  heart  goes  out  to  these  people  .  .  ." 

It  seems,'  say  parents  who  have  fought  these 
battles,  as  If  custody  Isn't  worth  the  paper  it's 
written  on.  When  the  children  are  gone,  the  law 
says,  "I'm  sorry,  we  can't  help  you,"  said  Anna 
Leon.  "It  leaves  you  with  a  lack  of  faith  in  the 
law." 

It  took  Leon  a  year  and  a  half  to  find  her 
children  "after  great  expense  and  detectives 
working  on  it."  By  that  time,  she  said,  the  di 
vorce  was  final  and  she  had  legal  custody.  But 
her  husband  didn't  show  up  for  a  court  hearing  In 
Florida  "and  It  was  another  18  months  before 
we  located  them  again." 

Problems  multiply  if  children  are  taken  lo 
another  country.  Before  Lee  Rodriguez  regained 
custody  of  her  twins,  there  were  "his"-and 
"her"  police  guards,  countless  court  battles  and 
flights  to  and  from  Argentina.  The  boys  spent 
some  time  in  an  Argentinan  institution  for 
chldren.  And  Lee  Rodriguez  hammered  on  the 
doors  of  the  Los  Angeles  County  District  Attor- 
ney, the  U.S.  State  Department,  Congress  —  and 
just  about  every  other  national  and  loal  agency 
that  might  help  her  In  both  countries. 

Why  not  just  steal  children  back?  "If  It  ever 
happened  again,  I  don't  know  if  I'd  go  back  to 
court  again,"  said  Leon. 

So  far  as  Beth  Kurrus'  own  daughter  Is  con- 
cerned, 'We  don't  say  where  she  lives.  Becau.se 
this  could  all  happen  again."  And  If  It  did,  "no- 
body would  be  there  to  help  you  anymore  than 
they  were  in  the  first  place,"  said  Kurrus. 

"I  think  it  leaves  a  scar  and  a  wound  that 
never  truly  heals,"  said  Leon.  The  pain  "mel- 
lows," but  you're  always  looking  over  your 
shoulder. 
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Mr.  Van  de  Kamp.  I  would  like  to  ask  just  a  quick  question  of  each 
of  you  on  the  panel. 

Ms.  Dunkley,  how  long  has  it  been  now  since  you  lost  your  children  ? 

Ms.  DuxKLEY.  They  were  taken  September  15,  1975,  for  the  third 
time.  I  got  them  back  twice  before ;  but  this  time  I  didn't. 

Mr.  Van  de  Kamp.  So,  it's  been  close  to  4  years. 

Ms.  Dunkley.  Yes ;  4  years. 

Mr.  Van  de  Kamp.  Ms.  Rodriguez  ? 

Ms.  Rodriguez.  I  have  my  children  back.  But  it  took  about  3i^ 
months  of  private  detective  work  to  locate  them,  and  2i/2  years  before 
the  final  papers  where  I  was  able  to  get  them  out  and  soi-t  of,  in  effect, 
legally,  but  I  still  had  to  kidnap  them ;  and  that  was  more  traumatic 
than  the  original. 

Mr.  V^VN  DE  Kamp.  Mr.  Turner,  those  children  you  don't  have  back, 
how  long  has  it  been  ? 

Mr.  Turner.  The  boy  Mike  lives  with  me ;  and  I  haven't  seen  the  two 
girls  in  4  years.  And  in  1977,  she  stopped  his  visits  up  to  Montana. 

So,  since  1977,  there  has  been  no  communication,  except  with  news- 
papers and  billboards. 

Mr.  Van  de  Kamp.  Ms.  Van  Leeuwen,  it's  been  how  long  for  you  ? 

Ms.  Van  Leeuwen.  Six  years. 

Mr.  Downer.  If  I  may  respond  for  Susan;  she's  still  quite  upset. 

Mr.  Van  de  Kamp.  Mr.  Downer  ? 

Mr.  Downer.  It's  been  3  years  in  our  case,  nearly  3  years,  and, 
counting  the  years  haggling  in  obtaining  custody,  which  is  also  ago- 
nizing for  children,  for  almost  4  years,  then. 

Mr.  Van  de  Kamp.  Some  of  you  have  mentioned  costs  here  today ; 
and  I  don't  want  to  pin  anybody  down  to  exact  figures,  but,  if  you 
could  give  us  a  general  idea  of  those  costs.  ^ 

So,  if  you  want  to  start  from  the  left  here  again,  how  much  has  it 
cost  you  ?  And,  if  you  want  to  pass,  just  tell  me. 

Ms.  Dunkley.  No;  I  have  bills  from  attorneys  for  over  $80,000. 
But  that  does  not  include  any  transportation  or  any  of  the  other 
costs. 

My  month's  phone  bill  for  last  month  to  Spokane  alone  was  $247. 
It  just  arrived  the  other  day.  Thirty-six  phone  calls  in  2  days  to  my 
attorneys. 

Mr.  Van  de  Kamp.  Ms.  Rodriguez  ? 

Ms.  Rodriguez.  Over  $250,000  of  which  I  have  documented  in 
checks. 

Ms.  Dunkley.  I  do,  too. 

Mr.  Van  de  Kamp.  Mr.  Turner  ? 

Mr.  Turner.  I  would  estimate  over  $20,000.  I  haven't  documented 
that;  but,  between  my  time  in  preparation  and  the  court  battles,  over 
$20,000.  I 

Mr.  Van  de  Kamp.  Ms.  Van  Leeuwen  ?  a 

Ms.  Van  Leeuwen.  $15,000.  ' 

Mr.  Van  de  Kamp.  For  the  Downers  ?  Mr.  Downer,  if  you  wish  to 
respond. 

Mr.  Downer.  We've  spent  at  least  $150,000  out-of-pocket,  and  prob- 
ably another  $150,000  in  loss  of  income,  primarily  because  of  the  in- 
vestigative difficulties.  We  had  to  do  our  own  investigating,  too. 
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Mr.  Van  de  Kamp.  Well,  I  think  what  we've  heard  here  today  is  a 
good  representative  standard  of  the  different  aspects  of  this  problem. 
There  is  one  I  think  you  all  touched  on  and  that  is,  again,  the  real 
victim  in  this  situation  is  the  child.  You  are  incidental  victims  of  the 
courts,  and  you  need  protection. 

But  I  think  you  would  all  agree  that  the  most  important  thing  to 
you  is  your  children  and  their  safety  and  well-being ;  and  I  would  hope, 
as  I  know  Senator  Cranston  and  Senator  Wallop  also  hope,  that  this 
bill,  as  it  is  finally  modified  and  revised  as  people  give  the  kind  of  input 
you've  given  today,  serves  the  interests  of  those  children  and  parents 
who  have  suffered  so  long. 

Let's  just  hope  that  this  does  get  through  and  that  the  message  you've 
given  today  so  eloquently  reaches  another  98  Senators  who  will  make 
sure  that  in  a  very  short  while  it  becomes  a  reality. 

Thank  you  very  much. 

Spectator  Ms.  Lilla  Hashemi.  Can  I  ask  a  question,  please. 

Mr.  Van  de  Kamp.  Surely. 

Spectator  Ms.  Lilla  Hashemi.  I'm  wondering  if  you  have  any  pro- 
vision at  all  about 

Mr.  Van  de  Kamp.  AVould  you  come  forward  and  use  the  micro- 
phone ?  Because  I  know  that  I  can't  hear  you,  and  this  gentleman  can't 
hear  you  too  well. 

Would  you  identify  yourself  first,  please. 

Spectator  Ms.  Lilla  Hashemi.  My  name  is  Lilla  Hashemi,  and  I  had 
a  similar  problem  21^  years  ago;  but  my  problem  was  my  husband 
did  not  appear  in  the  court.  So,  eventually,  I  got  the  custody,  in  the 
absence,  and  apparently  this  is  one  problem  now  that  I  have  to  deal 
with. 

Because  even  before  the  court  give  to  me  the  custody,  because  he 
knew  he  did  not  have  the  custody,  before  they  let  me  have,  he  stole 
the  children  from  me.  It  doesn't  matter  whether  he  did  it  before  or 
after.  He  did  not  come  to  the  court,  because  he  knew  that  he  could 
not  show  that  I  should  not  have  the  custodv.  So,  before  even  there 
was  a  court  hearing,  he  just  left  with  the  children  out  of  the  country. 

Mr.  Van  de  Kamp.  Yes :  I  think  that's  one  of  the  questions  that  Sen- 
ator Cranston  asked  of  me  today,  a  more  limited  question,  and  that  is 
should  the  parent  locator  service  be  made  available  where  custody 
decrees  have  not  been  entered  and  then  they're  taken ;  and.  from  your 

comments,  I 

Spectator  Ms.  Lilla  Hashemi.  Yes;  I  think  this  is  a  very,  very 
good 

Mr.  Van  de  Kamp.  I  take  it  you  would  say  yes.  a  very  definite  yes, 
that  thev  should  be  available  ? 

Spectator  Ms.  Lilla  Hashemi.  I  would,  yes ;  I  would  say  yes. 

Mr.  Van  de  Ka  IMP.  All  right. 

Spectator  Ms.  Lilla  Hashemi.  I  have  the  custody.  He  did  not  come 
to  the  court.  Before  anything  else,  he  just  took  the  children.  He  just 
left  the  country. 

And  constantly  I  got  custody.  And  he  took  the  three  children  before 
I  could  get  an  award.  So  I  have  custody  and  ho'd  left  the  country. 

Mr.  Van  de  Kamp.  You've  had  n  custody  award,  and 

Spectator  Ms.  Lilla  Hashemi.  Yes. 
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Mr.  Van  de  Kamp  [continuing].  I  trust  that  the  child  had  been  taken 
before 

Spectator  Ms.  Lilla  Hashemi.  Yes;  Yes. 

Mr.  Van  de  Kamp  [continuing].  The  court  had  made  that  award? 

Spectator  Ms.  Lilla  Hashemi.  Yes ;  Yes. 

Mr.  Van  de  Kamp.  And  he  took  the  child  to  another  country? 

Spectator  Ms.  Lilla  Hashemi.  Yes ;  Yes ;  Yes. 

Mr.  Van  de  Kamp.  OK.  I  think  that's  just  another  problem  that  has 
to  be  considered  in  the  drafting  of  this  bill ;  and  what  I'd  like  to  have 
you  do,  if  you  would — you've  been  very  good;  you've  come  to  these 
hearings  before  and  have  spoken  up — if  you  could  just  drop  a  letter  to 
Senator  Cranston  explaining  in  a  paragraph  or  two  your  situation 
and  your  recommendations  on  this  legislation ;  I  know  that  he  would 
appreciate  it. 

I  know  he  is  grateful  to  all  of  you  who  have  come  here  today  and 
have  taken  your  own  time  to  come  here  today  to  show  you  are  per- 
sonally concerned;  and  I  know  Senator  Cranston  is,  too.  Thank  you. 

Mr.  Turner.  Before  we  sign  off,  I'd  like  to  say  one  thing  on  behalf 
of  parents,  both  those  who  have  spoken  and  those  who  haven't. 

We  recognize  what  is  being  done  by  this  committee  and  the  subcom- 
mittee, and  we  want  to  give  our  gratitude  to  you  in  just  gallons.  I 
can't  tell  you  how  deeply  we  appreciate  the  concern  and  the  foresight 
on  the  part  of  the  Senators  and  on  the  part  of  the  subcommittee,  espe- 
cially Susanne  Martinez,  and  especially  Mr.  Van  de  Kamp  who  is 
sitting  here  today.  Thank  you. 

Mr.  Van  de  Kamp.  Thank  you  all  very  much. 

[Additional  material  supplied  for  the  record  follows :] 
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Statement  Submitted  bv 
Senator  Malcolm  Wallop 


Senate  Subcommittee  on  Child  and  Human  Development 
Hearing  on  Parental  Kidnapping 
Patriotic  Hall,  Los  Angeles,  California 
April  17,  1979 


My  special  than]<s  to  the  distinguished  chainnan  of  the  Child  and  Human 
Development  Subcommittee,  Senator  Alan  Cranston,  for  convening  this  timely 
hearing  on  child-snatching,  a  problem  of  mounting  concern  both  here  and 
abroad.   It  is  heartening  to  find  in  my  colleague  such  strong  concern  about 
the  thousands  of  children  who  are  the  emotional  victims  of  this  practice, 
and  such  strong  commitment  to  process  legislation  introduced  in  the  96th 
Congress  to  deter  child-snatchings  and  to  assist  States  in  enforcing  their 
child  custody  laws. 

On  January  23,  1979,  Senator  Cranston  joined  me  and  Senators  Thurmond, 

Kennedy,  McGovem,  Simpson,  Hayakawa,  DeConcini,  and  Riegle  in  introducing 

S.  105,  the  "Parental  Kidnapping  Prevention  Act  of  1979."  A  nearly  identical 

companion  bill  was  introduced  on  that  same  date  by  Congressman  Bennett. 

Support  has  grown  considerably  in  both  houses  of  Congress  as  evidenced  by 

the  number  of  cosponsors  of  the  legislation^ -seventeen  in  the  Senate  and  thirty- 
seven  in  the  House. 

This  legislation  had  its  roots  in  an  amendment  to  criminal  code  reform 
legislation  marked  up  in  the  Senate  Judiciary  Committee  and  passed  by  the 
Senate  in  the  95th  Congress.  The  Committee  adopted  an  amendment  I  offered  to 
S.  1437  which  would  have  made  a  parent  subject  to  prosecution  for  abducting 
and  retaining  his  or  her  child.  The  amendment  was  subsequently  expanded 
in  scope  and  adopted  as  an  amendment  to  S.  1437  which  passed  the  Senate  on 
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January  30,  1978.  Although  the  House  Subcommittee  on  Criminal  Justice 
received  favorable  testimony  in  hearings  held  on  the  child- snatching  amendment 
to  S.  1437,  the  amendment  failed  enactment  due  to  House  inaction  on  companion 
criminal  code  legislation. 

Since  the  amendment's  adoption  in  January,  1978,  there  have  been  a  number  of 
noteworthy  developments  worth  relating.  The  American  Bar  Association  issued 
a  resolution  at  its  1978  Annual  Convention  endorsing  the  child-snatching 
amendment  in  entirety.  The  Justice  Department,  in  a  letter  to  the  House 
Judiciary  Committee  of  this  past  September,  recommended  that  any  bill  concerning 
civil  remedies  for  child  snatching  be  patterned  upon  the  civil  remedies  in 
section  1738A  of  the  amendment.  The  Department  declared  its  support  for  legis- 
lation imposing  a  duty  upon  States,  under  standards  derived  from  the  Uniform 
Child  Custody  Jurisdiction  Act,  to  give  full  faith  and  credit  to  custody 
decrees  of  sister  States.  The  President  established  a  White  House  conference 
on  the  Family  which  has  identified  child  snatching  as  a  problem  they  plan  to 
address.  On  the  international  scene,  the  Hague  Conference  is  currently  studying 
the  parental  kidnapping  problem  and  expects  to  have  a  treaty  on  international 
child-kidnapping  by  1980.  This  year  has  also  been  dedicated  to  children 
throughout  the  world;  1979  is  the  "International  Year  of  the  Child."  The 
National  Commission  on  the  International  Year  of  the  Child  has  expressed 
great  interest  in  the  child- snatching  problem.  At  the  grass  roots  level, 
interest  and  support  for  this  proposal  is  constantly  growing.  Citizens,  parent 
groups,  and  journalists  all  over  the  country  are  writing  and  calling  members 
of  Congress  seeking  a  legislative  remedy  to  child- snatching. 

The  need  for  this  legislation  is  greater  today  than  it  was  even  one  year 
ago.  This  is  because  the  number  of  snatchings  has  grown  and  will  continue 
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to  j?row  until  something  is  done  to  stop  this  reprehensible  practice.  The 
Library  of  Congress  estimated  that  upwards  of  25,000  snatchings  occur  annually. 
A  leading  parent  group  seeking  to  stop  child-snatching,  Children's  Rights,  Inc., 
believes  the  figure  may  be  closer  to  100,000.   If  the  rate  of  divorce  and  other 
family  disruptions  continues  to  increase  at  its  present  rate,  it  is  almost 
guaranteed  that  the  number  of  snatchings  will  continue  to  increase.  This 
translates  into  thousands  of  children  who  will  suffer  immeasurable  emotional 
hann  unless  action  is  taken  to  prevent  snatchings. 

Parental  kidnapping  is  rampant  because  there  are  no  effective  deterrents 

in  either  federal  or  state  criminal  and  civil  laws.   In  fact,  there  are 

some  incentives.  Parents  are  not  subject  to  prosecution  under  current  federal 

law  for  interstate  abductions  of  their  children.  This  is  because  the  federal 

kidnapping  statute,  section  1201  (a]  of  title  18  of  the  United  States 

Code  [the  "Lindbergh  Law")  specifically  excludes  parents  from  its  operation. 

State  criminal  laws  are  many  and  varied  in  their  approach  to  conduct  that 
interferes  with  rights  or  custody.  Statutes  range  in  kind  from  kidnapping 
Csome  of  which  specifically  exempt  parents  from  prosecution;  immunity  has 
been  judicially  implied  in  others)  to  custodial  interference.  Punishment  varies 
accordingly.  Not  all  states  have  statutes  that  punish  child- snatching.  Even 
those  that  do  are  reluctant  to  assist  sister  states  in  enforcing  their  laws; 
extradition  requests  sought  for  violations  of  child-snatching  statutes  are 
often  frowned  upon  and  denied.  These  statutes  are  neither  uniformly  nor 
universally  enforced  in  intrastate  cases  and  are  exceedingly  difficult  to 
enforce  in  interstate  and  international  cases.  Knowing  that  prosecution  is 
unlikely  under  both  state  and  federal  law,  parents  freely  snatch  their  children 
with  little  or  no  real  threat  of  punishment. 
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Just  as  criminal  laws  have  been  ineffective  in  deterring  child-?natching,  the 

custody  laws  throughout  the  country  have  contributed  to  tlie  problem.  Child 

custody  has  traditionally  been  a  matter  exclusively  within  the  jurisdiction  of 

the  states.  To  date,  the  Full  Faith  and  Credit  Clause  of  the  Constitution 

(Article  IV,  Section  1)  has  not  been  made  applicable  to  child  custody  determinations 

either  by  exriress  act  of  Congress  or  by  judicial  interpretation.  Thus,  states 

are  not  required  by  federal  law  to  enforce  custody  decrees  of  sister  states. 

many 
As  a  result, /states  have  freely  modified  custody  orders  entered  by  sister  state 

courts  on  the  basis  of  changed  circumstances  and  have  often  done  so  solely  on 

the  jurisdictional  basis  of  the  child's  physical  presence  in  the  forum. 

It  is  precisely  this  situation  that  has  encouraged  child-snatching.  A  parent-- 
be  it  the  mother  or  father- -who  has  lost  a  custody  battle  in  one  state  has  every 
incentive  to  snatch  the  child  to  another  state  to  relitigate  the  custody  issue. 
Since  the  second  state  is  not,  as  a  general  rule,  bound  by  the  judgment  in  the 
previous  action,  the  court  often  awards  custody  to  the  parent  who  has  snatched 
the  child  and  come  into  the  forum  with  unclean  hand5.   In  effect,  the  willingness 
on  the  part  of  the  courts  to  make  adjustments  in  custody  matters  has  had  the 
unfortunate  by-product  of  aiding  and  abetting  child- snatching. 

The  Uniform  Child  Custody  Jurisdiction  Act  (UCCJA)  was  prepared  by  the  National 
Conference  of  Coirmissioners  on  Uniform  State  Laws  in  response  to  the  jurisdictional 
problems  in  interstate  custody  cases.  The  UCCJA  limits  custody  jurisdiction  to 
the  state  in  which  the  child  has  his  home  (the  "home  state")  or  where  there 
are  other  strong  contacts  with  the  child  and  his  family.  Once  a  court  exercises 
its  jurisdiction  in  accordance  with  UCCJA,  its  custody  determination  is  entitled 
to  recognition  by  states  which  have  adopted  it.  The  UCCJA  makes  substantail 
inroads  into  the  relitigation  problem  by  narrowly  limiting  the  circumstances 
in  which  a  state  may  modify  a  custody  order  or  another  state;  except  in  those 
few  instances,  the  original  court  retains  jurisdiction  to  modify  its  orders. 
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Because  the  IICCJA  is  a  reciprocal  act  and  may  be  freely  adopted  or  rejected 
by  the  states,  its  effectiveness  in  interstate  custody  cases  depends 
upon  its  adoption  throughout  the  country.  Although  the  trend  is  clearly 
in  this  direction,  (as  of  the  end  of   April  ,  1979,  32  states  have  adopted 
in  the  UCCJA)  it  may  be  years  before  this  is  accomplished. 

The  price  of  waiting  for  this  eventuality  is  too  high  in  human  terms  for  Congress 
not  to  take  initiative  in  finding  a  solution  to  the  interstate  child- snatching 
problem.  To  this  end,  the  amendment  to  the  criminal  code  bill  was  revised  (to 
incorporate  suggestions  made  by  the  Justice  Department,  House  witnesses  and  other 
commentators]  and  reintroduced  at  the  beginning  of  this  Congress  as  S.  105. 

The  legislation  consists  of  three  major  interdependent  sections  which  (1)  make 
the  full  faith  and  credit  clatise  applicable  to  specified  custody  and  visitation 
orders;  (2)  enable  the  Parental  Locator  Service  to  locate  children  who  have 
been  snatched;  and  (3)  make  it  a  federal  crime  for  parents  to  kidnap  their 
children. 

More  specifically,  the  first  section  amends  title  28  of  the  United  States 
Code  by  adding  a  new  subsection  1738A.  The  new  provision  adopts  the  principle 
jurisdictional  provisions  of  the  UCCJA  and,  for  the  first  time,  requires  state 
courts  to  give  full  faith  and  credit  to  custody  determinations  rendered  by  sister 
state  courts  consistently  with  these  provisions.  All  states  will  be  required  to 
enforce  and  not  modify,  except  under  specified  circumstances,  custody 
determinations  made  by  sister  state  courts  which  exercise  their  jurisdiction 
in  accordance  with  the  provisions  of  this  bill.   It  will  be  in  the  interest 
of  every  state  to  adopt  these  jurisdictional  standards  since,  by  doing  so, 
their  custody  decrees  would  be  entitled  to  full  faith  and  credit.  The  uniform 
custody  approach  to  custody  cases  embodied  in  this  provision  should  markedly 
reduce  the  number  of  custody  cases  which  are  litigated  in  numerous  states. 
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This  will  have  the  desirable  effect  of  conserving  precious  judicial  time. 

This  section  applies  to  "custody  determinations"  which  is  defined  in  the  bill 
to  include  both  custody  and  visitation  rights,  including  permanent,  temporary 
and  initial  orders.  It  thereby  extends  its  protection  to  both  mothers  and 
fathers,  irrespective  of  which  parent  exercises  the  right  of  custody  or  of 
visitation.  It  states  no  preference  as  to  which  parent  should  be  awarded 
custody  or  visitation  of  the  child,  which  builds  in  the  elasticity  needed  to 
accommodate  any  custody  arrangements  mutually  agreeable  to  the  parties, 
including  joint  custody  and  other  equitable  arrangements. 

One  of  the  major  incentives  for  child- snatching  will  be  eliminated  by  adopting 
the  "home  state"  basis  for  jurisdiction  found  in  the  UCCJA.  The  "home  state" 
is  the  state  in  which  the  child  lived  continuously  for  six  months  immediately 
preceeding  the  commencement  of  a  custody  proceeding.  The  home  state  retains 
jurisdiction  to  make  custody  determinations  for  six  months  after  the  child 
leaves  the  state.  An  order  entered  in  the  home  state  would  be  entitled 
to  full  faith  and  credit  in  other  states  and  could  not  be  modified  except 
as  provided  for  in  the  bill. 

If  a  snatching  occurs  before  a  court  determination  of  custody  has  been  made, 
the  parent  who  remains  in  the  home  state  has  six  months  in  which  to  obtain 
a  custody  determination  which  would  then  be  entitled  to  be  recognized  and 
not  modified  by  sister  states.  During  this  time  no  other  state,  with  but 
a  few  exceptions,  would  have  jurisdiction  to  act  in  a  custody  case  involving 
the  snatched  child.   If  a  custody  determination  is  in  force  at  the  time  a 
snatching  occurs,  the  state  to  which  the  child  is  taken  would  not,  except 
in  enumerated  circumstances,  have  jurisdiction  to  modify  the  existing  decree 
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-.'.nd  vouli^  I'cfi-r  to  the  ori^iiial  court  io  y.Vc  r^'lil;^1;:K■nts  in  th;)t  onk-r. 

Die  second  section  of  S.    105  amencls  section  4S5  of  the  Social   Security 
Act  vhich  established  the  Paj-ent  Locator  Sei-\'ice   (Pl.S)    in  the  Pepartment 
of  Health,  Education  and  V.'elfare.     The  Parent  Locator  Service  was  set  up 
to  find  parents  uno  >ia\e  defaulted  on  their  child  support  payiiients.     TTiis 
aiiiendnient  oj-.ands  the  existing  responsibilities  of  the  PLS  to  include  locatiii,'. 
parents  who  tal>e  and  restrain  or  conceal   tlieir  children. 

The  parent  locating  system  has  been  established  in  all    SO  states  and  4 

territories  as  well   as   in  the  federal  goveiTLTient.      In  fiscal  year  1978, 

Since  its  esta-      tlie   federal   goveiTFient  collected  more  than  $1  billion   in  child  ?uj-iport 
blishvnent  in  1976, the  Parent  Locator  Service  has  successfully  located  more  than  1,141,701  parent?. 
p,-!\Ttnts   froin  defaulting  i-arc-nts./  Based  on   its  success  in  locating  parents 

in  child  siipport  cases,   the  parent  Tocator  senice  shotild  prove  to  be  equally 

effective   in  child  custody  and  parental   l.idiapping  cases. 

This  section  of  the  bill   should  promote  cooperation  anong  the  state  and  the 
federal   go\  eminent   in  locating  parents  who  violate  custody  deteiT'inations 
which  are  entitled  to  full   faith  and  credit  under  new  section  175SA  and 
those  who  are  alleged  to  have  violated  the  new  Parental  Kidnapping  section 
of  the  legislation.      It  will  also  greatly  assist  parents  in  relocating 
their  snatched  children  which  shouldhe  a  welcome  relief  to  the  countless 
nuniber  of  exasperated  parents  who  spend  exorbitant  sums  of  money  in  search 
of  their  missing  children,   often  to  no  avail. 

Trie  third  section  of  the  bill   adds  a  new  section  1205  to  title  18  of  the 

United  Stales  Code  entitled  "Parental   Kidnapping"  to  close  the  loophole 

in  the  existing  federal   Vidnapping  law  which  exempts  parents   from  prosecution. 


170 


It  does  this  by  making  it  a  federal  misdemeanor  for  any  parent,  relative,  or 
other  person  specified  in  the  statue  to  restrain  or  conceal  and  transport  a 

child  across  state  lines  in  violation  of  a  custody  determination  entitled 

to  full  faith  and  credit  under  new  section  1738A  of  title  28  of  the  United 

States  Code.  The  two  minor  offenses  created,  "restraining  a  child",  and 

"concealing  a  child",  are  punishable  by  a  maximum  of  30  days  imprisonment  or 

$10,000  or  both,  and  a  maximum  of  6  months  imprisonment  or  $10,000  or  both, 

respectively. 

This  section  is  intended  to  cover  the  typical  child- snatching  case  in 
which  one  parent  takes  his  child  in  violation  of  a  custody  or  visitation 
decree  in  favor  of  the  other  parent.   It  could  also  cover  cases  in  which 
the  snatching  occurs  before  a  custody  determination  is  obtained.  Under 
the  full  faith  and  credit  provision,  the  parent  who  is  left  behind  in  the 
home  state  may  obtain  a  custody  determination  in  the  home  state  within 
six  months  from  the  date  the  child  has  been  snatched.   If  a  custody 
determination  is  entered  and  the  restraint  and/or  concealment  continues 
for  the  specified  periods  of  time,  a  prosecution  could  lie.  This  provision 
would  also  apply  to  the  private  detective,  a  friend  or  relative  who  helps 
snatch  the  child  in  disregard  of  a  custody  determination  entitled  to  full 
faith  and  credit. 

If  this  amendment  is  enacted,  the  federal  criminal  courts  will  not  become  the 
arbiters  of  custody  disputes.  Federal  criminal  jurisdiction  would  only 
come  into  play  where  a  parent  violates  a  custody  determination  enforceable 
under  new  section  1738A  of  title  28.   In  other  words,  parties  to  a  custody 
dispute  are  obligated  to  obtain  a  custody  determination  under  the  civil 
laws  of  a  state  before  a  federal  prosecution  could  be  brought  under  this 
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section. 


This  new  provision  also  authorizes  the  Federal  Bureau  of  Investigation 
to  investigate  parental  kidnapping  cases.  Practically  speaking,  state 
and  local  law  enforcement  authorities  are  now  powerless  to  either 
investigate  or  prosecute  interstate  child- snatching  cases.  The  F.B.I, 
will  not  only  be  able  to  enforce  the  new  federal  criminal  statute,  but 
in  addition,  will  provide  nationwide  support  to  state  and  local 
authorities  in  enforcing  their  parental  kidnapping  laws. 

KTiile  this  legislation  recognizes  the  valuable  assistance  the  F.B.I, 
can  bring  to  an  interstate  parental  kidnapping  case,  it  also  takes  cogni- 
zance of  the  Bureau's  limited  resources.   It  does  this  by  postponing 
the  involvement  of  the  F.B.I,  in  an  investigation  until  60  days 
have  passed  from  the  time  local  law  enforcement  authorities  and  the 
state  and  federal  parent  locator  services  have  been  alerted  about  the 
offense  and  their  assistance  has  been  mobilized  to  find  the  missing  child 
and  parent. 

IVhere  the  statute  fails  to  achieve  its  primary  purpose- -to  prevent 
snatchings--it  nonetheless  encourages  the  parent  who  has  snatched  the 
child  to  return  .him  to  the  person  who  is  entitled  to  his  custody  or 
visitation.   It  does  this  in  two  ways.  First,  it  creates  a  defense 
to  prosecution  where  a  defendant  returns  the  child  unharmed  to  the  other 
parent  within  30  days  after  an  arrest  warrant  has  been  issued.  Second, 
it  instructs  the  court  to  be  lenient  in  sentencing  a  defendant  who  returns 
the  child  unharmed  but  too  late  to  take  advantage  of  the  defense. 


172 


The  federal  criminal  law  will  serve  as  an  added  deterrent  to  the  parent 
who  might  otherwise  disregard  a  custody  or  visitation  right  by  kidnapping 
his  (or  her)  child.  To  the  extent  that  it  is  effective,  thousands  of 
children  will  be  spared  the  emotional  consequences  of  child-snatching. 

S.  105  is  offered  as  a  comprehensive  solution  to  the  child-snatching 
problem.  The  civil  and  criminal  provisions  combine  to  fill  a  void  in 
existing  laws  which  will  reduce  the  number  of  child-snatching  episodes 
in  America.  The  time  has  come  for  Congress  to  concentrate  its  efforts 
on  tliis  problem  and  to  enact  law  to  help  stamp  out  the  child- snatching 
epidemic.   I  urge  the  appropriate  Committees  of  Congress- -the  Senate 

Judiciary  Committee  and  the  House  Ways  and  Means  and  Judiciary  Committees- -to 

take  action  on  S.  105  and  H.R.  1290. 
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UNIVERSITY  OF  SOUTHERN  CALIFORNIA    '  University  Park      Los  Angeles.  California     90007  /    Phone  (213)  741  2241 

The  Honorable  Alan  Cranston  April  17,  1979 

United  States  Senator 
Washington,  D.C.   20510 

Dear  Senator  Cranston  and  Committee  Members: 

In  re  child  stealing 

I  am  a  sociologist  and  researcher  with  the  Urban  Studies 
Program  at  the  University  of  Southern  California.   For  the 
past  eight  months  I  have  been  directing  a  study  titled 
"Patterns  of  Parental  Child  Stealing".   This  study  examines 
nearly  200  cases  of  child  stealing  by  parents  presented  to  the 
Los  Angeles  County  District  Attorney  between  1977  and  1978.  I 
would  like  to  make  some  general  comments  on- parental  child 
stealing  based  upon  my  study  and  also  some  specific  views 
concerning  the  present  legislation,  S.105  and  HR  1290. 

I  commend  your  efforts  to  reduce  this  complex  and 
serious  problem  of  parental  child  stealing  by  the  proposed 
Parental  Kidnaping  Prevention  Act  of  1979.  The  objective  of 
this  Bill  and  its'  design  to  curb  interstate  parental  child 
stealing  is  much  needed  and  long  overdue.  The  pain  and 
turmoil  caused  by  parental  abductions  of  children  is  brought 
about  by  complex  social  relations  and  omissions  in  the  present 
legal  sanctions. 

Although  a  number  of  States  have  enacted  statutes  pro- 
hibiting parental  child  abductions  and  adopted  the  Uniform 
Child  Custody  Jurisdiction  Act  (to  date  about  28  of  50 
States),  they  are  inadequate  in  reducing  this  crime.   The 
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failure  of  State  measures  to  affect  child  stealing  is  caused 
in  large  part  by  the  refusal  of  States  to  give  Full  faith-and- 
credit  to  prior  custody  decree's  granted  by  sister  States. 
Because  State  laws  can  be  circumvented  national  uniformity  in 
laws  and  operations  is  essential  to  reduce  parental  child 
stealing.  The  present  Bill  should  strongly  discourage  "forum 
shopping"  by  requiring  States  to  give  Full  faith-and-credit 
toward  custody  decree's  issued  by  another  State. 

Preliminary  findings  from  my  study  indicate  interstate 
travel  to  be  a  frequent  and  important  activity  of  abducting 
parents.  I  hope  the  present  legislation  will  be  able  to 
address  this  pattern  in  two  ways:  1)  it  should  require  States 
to  enforce  custody  decree's  made  by  sister  States.  I  feel  that 
modification  options  are  necessary  but  should  be  provided  only 
under  clearly  defined  circumstances.  2)  to  lower  the  number  of 
conflicting  custody  decree's  it  should  lower  the  number  of 
parents  abducting  children  and  traveling  to  States  that  casually 
modify  custody  decree's. 

Expansion  of  the  Federal  Parent  Locator  Service  to  assist 
in  child  stealing  cases  is  an  excellent  proposal.  This  should 
reduce  the  financial  burden  of  parents  attempting  to  locate 
children  through  private  sources.  This  Bill  stipulates  that  the 
custodial  parent  is  entitled  to  reimbursement  for  costs  incurred 
in  recovery  of  the  child.  This  is  an  excellent  idea  but  might 
require  additional  litigation.  I  would  suggest  the  determination 
for  reimbursement  be  more  clearly  specified  within  the  present 
legislation,  possibly  under  Section  1203. 

This  legislation  states  that  for  concealments  over  seven 
days  or  restraining  a  child  more  than  30  days  coupled  with 
interstate  or  international  travel  the  FBI  can  start  their 
investigation  only  after  60  days  has  elapsed  from  the  date  of 
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report  and  use  of  the  Federal  Parent  Locator  Service.  This  is 
an  excessive  waiting  period.  It  must  be  recognized  that  a 
Federal  crime  has  occurred  and  the  child  may  be  endangered. 
This  60  day  delay  in  Federal  investigations  is  an  inordinate 
delay  and  may  be  perceived  as  a  disinterest  in  enforcing  the 
law.  I  believe  the  time  period  for  investigation  should  be 
reduced  to  7  and  30  days. 

I  have  also  noticed  that  S.105  and  HR  1290  are  not 
uniform  in  defining  who  is  subject  to  prosecution.  S.105 
limits  prosecution  to  those  with  a  " family"  relationship 
to  the  abducted  child  while  HR  1290  has  no  such  stipulation. 
It  is  important  to  clarify  this  so  that  parental  child  stealing 
can  be  delineated  from  other  forms  of  abduction.  This  legislation 
defines  a  "child"  as  any  person  under  14  years  of  age  (p. 13). 
I  feel  this  age  limit  should  be  made  uniform  with  other  laws 
and  raised  to  include  all  persons  under  18  years  of  age. 

Next,  the  legislation  stipulates  that  a  defense  from 
prosecution  is  available  if  "the  person  alleged  to  have 
violated  this  section  returns  the  child  unharmed  but  not 
later  than  30  days  after  the  issuance  of  a  warrant  for  the 
arrest  of  that  person" (p. 15) .  I  have  serious  difficulty  with 
this   section  in  both  intention  and  implementation.  Is  this 
return  of  the  child  voluntary  or  is  the  defense  still  applicable 
if  the  abductor  is  arrested  by  the  police  within  the  30  day 
period?  If  the  intention  is  voluntary  return  of  the  child,  this 
is  not  clearly  specified.  I  can  envision  a  pattern  of  short- 
term  stealings  where  the  legal  guardian  could  retain  the  child 
less  than  the  offender.  I  believe  this  section  should  be  deleted 
from  the  proposed  legislation. 

Effective  legislation  to  combat  parental  child  stealing 
must  provide  clear  and  equitable  guidelines  in  three  areas: 
uniformity  of  definitions  and  laws,  close  loopholes  in  the 
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present  laws,  and  provide  protection  for  the  child  and  legal 
guardian.  This  is  an  area  which  demands  further  study  and 
action. 

Overall,  I  feel  this  legislation  is  beneficial  to 
children  and  parents  and  I  support  its'  enactment.  I  hope 
to  provide  you  with  findings  from  my  study  soon.  If  I  can 
be  of  any  help  in  the  future  please  let  me  know. 

Thank  you  very  much. 

Respectfully, 


Michael  W.  Agopian. 
■  Research  Consultant, 
Bruce  Hall 
Room  405 
Ext.  6852 
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Margaret  Levlne 

c/o  Norman  Levlne 

813  Westmount  Dr.  ^9 

Los  Angeles,  Calif.   90069 

May  9,  1979 


Committee  of  Human  Resources 
SubcomTilttee  on  Child  and  Human  Development 
4230  Dlrksen  Senate  Office  Building 
V/ashlngton,  D.C.   20510 


Dear  Senator  Cranston  and  Committee  Members: 

My  name  Is  Margaret  Levlne,  formerly  Margaret  Grlfka. 
My  son  Michael  was  stolen  from  me  by  my  ex  husband  David 
Grlfka  in  ijos  Angeles  In  August  of  1977.   Michael  was 
two  and  a  half  years  old  at  the  time. 

To  make  a  long  story  as  short  as  possible,  I  recovered 
my  son  thirteen  months  later  (Sept. '78)  from  a  nursury 
school  in  Las  Vegas.   A  few  days  later  he  turned  four. 

I  am  not  froins*  to  dwell  on  the  heartache  Involved  In 
that  thirteen  month  search.   My  purpose  in  writing  this 
letter  is  to  address  myself  to  the  legislation  now  before 
the  Senate!  namely  the  Parental  Kidnapping  Prevention  Act 
of  1S-79  (SI CD). 

If  such  lec'lslaticn  had  already  been  in  effect  at 
the  tlire  Michael  was  stolen,  I  am  convinced  he  vould  have 
teen  recovered  v:lthln  two  or  three  mcnths, 

I  say  this  because  the  7ei;-ral  Farer.t  Locatcr  Sc-rvice 
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would  have  been  able  to  help,  and  this  service  has  already 
demonstrated  Its  effectiveness  In  locating  parents  In 
nonsupport  cases. 

As  It  was,  without  the  help  of  this  system  It  took 
me  thirteen  long  and  depressing  months  and  cost  me  nearly 
$15,000  to  get  my  son  back.   Let  me  briefly  explain  what 
happened. 

I  have  alv/ays  had  legal  custody  of  Michael  since  the 
onset  of  the  divorce  in  December  of  1975.   His  father  had 
alternate  weekend  visitation  and  certain  holidays.   One 
year  later  in  January  of  1977  Mr.  Grifka  initiated  a  custody 
action  and  petitioned  the  Co\irt  for  a  paychiatric  evaluation. 
The  psychiatric  report  recommended  that  custody  remain  with 
me. 

In  April  of  1977  the  Judge  in  Los  Angeles  Superior 
Court  made  that  recomirendation  an  order  and  rave  Xr.  Grlflca 
an  additional  cnc  month  visitation  for  the  coming  summer, 
July  1  to  Augu -Jt  1.   The  Jwil-e   also  ordered  us  both  to 
return  to  Court  in  beptember'Y7  to  setole  the  Issues  of 
increased  visitation  and  modification  of  child  support, 

Vr.    Grifka  picked  up  Michael  for  the  one  month  visitation 
period  as  scheduled.   But  h3  never  returned  him.   And  he  did 
not  aprear  in  Superior  Court  in  r!rpterbrr'77,  r.r,   ordered. 

Instead,  as  I  later  found  out,  he  nolJ  his  hcr.e  and 
moved  to  Las  Vt'ga.s.   I  suppose  he  felt  coairort^ble  that  no 
one  voul-'  flid  him.   J^ftrr  r.ll,  he  wns  out  of  stite  and 
had  icrally  chui.rjd   hin  r.^^r;o  in  ?rcvH.;".  prijr  tc  stealing 
Michael. 
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But  I  didn't  know  all  this  lnin:edlately.   All  I  knew 
was  that  Michael  was  gone.   So  I  made  a  report  to  the 
Los  Angeles  County  Sheriff's  Station.   By  August  15,1977 
a  mlsdeneanor  warrant  was  Issued  for  Mr.  Grlfka. 

To  this  day  It  Is  still  not  clear  In  my  mind  why  a 
felony  warrant  was  not  Issued  Instead.   As  I  understand 
the  law  In  California  It  Is  a  felony  violation  for  a 
parent  to  steal  his  or  her  own  child. 

It  was  not  until  seven  months  later  (March'78)  that 
the  District  Attorney  changed  the  warrant  from  a  misdemeanor 
to  a  felony. 

In  the  end,  Mr.  Grlfka  pleaded  guilty  to  Felony 
Child  Stealing  and  was  sentenced  In  Los  Angeles  to  thirty 
days  In  ;]all  and  three  years  probation. 

I  cannot  fault  the  Investlc-ator  assigned  to  may  case. 
I  believe  she  did  all  she  could  under  the  circumstances. 
I  can  only  fault  our  lepral  system  Itself  which  takes  a 
passive  stance  and  refures  to  use  it?  full  resources.   It 
Is  time  for  t'^*^)  syst^^:''  to  «t?.rt  err^nrcln^  the  alrpady 
existing  laws  pertaining  to  child  stealing  and  enact 
stronger  moaDurec  as  a  fui'thcr  deterrent. 

I  strongly  support  the  Parental  Kidnapping  Prevention 
Act  of  1979  (3105) 

Margaret  Levlne 
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Uniform  Child  Custody  Jurisdiction  Act 
Prefatory  Note 

There  is  growing  public  concern  over  the  fact  that  thousands  of  chil- 
dren are  shifted  from  state  to  state  and  from  one  family  to  another 
every  year  while  their  parcnU  or  other  persons  battle  over  their  custody 
in  the  courts  of  several  states.  Children  of  separated  parents  may  live 
with  their  mother,  for  example,  but  one  day  the  father  snatches  them 
and  brings  them  to  another  state  where  he  petitions  a  court  to  award 
him  custody  while  the  mother  starts  custody  proceedings  in  her  state; 
or  in  the  case  of  illness  of  the  mother  the  children  may  be  cared  for  by 
grandparents  in  a  third  state,  and  all  three  parties  may  fight  over  the 
right  to  keep  the  children  in  several  states.  These  and  many  similar 
situations  constantly  arise  in  our  mobile  society  where  family  members 
often  are  scattered  all  over  the  United  States  and  at  times  over  other 
countries.  A  young  child  may  have  been  moved  to  another  state  re- 
peatedly before  the  case  goes  to  court.  When  a  decree  has  been  rendered 
awarding  custody  to  one  of  the  parties,  this  is  by  no  means  the  end  of 
the  child's  migrations.  It  is  well  kno-^Ti  that  those  who  lose  a  court  battle 
over  custody  are  often  unwilling  to  accept  the  judgment  of  the  court. 
They  will  remove  the  child  in  an  unguarded  moment  or  fail  to  return 
him  after  a  visit  and  will  seek  their  luck  in  the  court  of  a  distant  state 
where  they  hope  to  find— and  often  do  find— a  more  sympathetic  ear 
for  their  plea  for  oustody.  The  party  deprived  of  the  child  may  then 
resort  to  similar  tactics  to  recover  the  child  and  this  "game"  may  con- 
tinue for  years,  with  the  child  ihro^-n  back  and  forth  from  state  to  state, 
never  coming  to  rest  in  one  single  home  and  in  one  community. 

The  harm  done  to  children  by  these  experiences  can  hardly  be  over- 
estimated. It  docs  not  require  an  e.\port  in  the  behavioral  sciences  to 
know  that  a  child,  especially  during  his  early  years  and  the  years  of 
gro^-th,  needs  security  and  stability  of  environment  and  a  continuity 
of  affection.  A  child  who  has  never  been  given  the  chance  to  develop  a 
sense  of  belonging  and  whose  personal  attachments  when  beginning  to 
form  are  cruelly  disrupted,  may  well  be  crippled  for  life,  to  his  own 
lasting  detriment  and  the  detriment  of  society. 

This  unfortunate  state  of  affairs  has  been  aided  and  facilitated  rather 
than  discouraged  by  the  law.  There  is  no  statutory  law  in  this  area 
and  the  judicial  law  is  so  unsettled  that  it  seems  to  offer  nothing  but  a 
"quicksand  foundation"  to  stand  on.    See  Leflar,  American  Conflicts 
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Law5S5  (19GS).  See  also  Clark,  Domestic  Relations  320  (19GS).  There 
is  no  certainty  as  to  which  state  has  jurisdiction  when  persons  seeking 
custody  of  a  child  approach  the  courts  of  several  states  simultaneously 
or  successively.  There  is  no  certainty  as  to  whether  a  custody  decree 
rendered  in  one  state  is  entitled  to  recognition  and  enforcement  in 
another;  nor  as  to  when  one' state  may  alter  a  custody  decree  of  a  sister 
state. 

The'judicial  trend  has  been  toward  permitting  custody  claimants  to 
sue  in  the  courts  of  almost  any  state,  no  matter  how  fleetins  the  contact 
of  the  child  and  family  was  with  the  particular  state,  with  little  regard 
to  any  conflict  of  law  rules.  See  LefJar,  American  Confiicts  Law  5S5-6 
(196S)  and  LeSar,  1967  Annual  Sun-ey  of  American  Law,  Conflict  of 
Laws  26  (1968).  Also,  since  the  United  States  Supreme  Court  has 
never  settled  the  question  whether  the  full  faith  and  credit  clause  of  the 
Constitution  applies  to  custody  decrees,  many  states  have  felt  free  to 
modify  custody  decrees  of  sister  states  almost  at  random  although  the 
theory  usually  is  that  there  has  been  a  change  of  circumstances  requiring 
a  custody  award  to  a  different  person.  Compare  People  ex  rel.  Halvey 
V.  Halvey,  330  U.S.  610,  67  S.  Ct.  903,  91  L.  Ed.  1133  (1917) ;  and  see 
Comment,  Ford  v.  Ford:  Full  Faith  and  Credit  To  Child  Custody 
Decrees?  73  Yale  L.  J.  134  (1963).  Generally  speaking,  there  has  been 
a  tendency  to  over-emphasize  the  need  for  fluidity  and  modifiability  of 
custody  decrees  at  the  expense  of  the  equal  (if  not  greater)  need,  from 
the  standpoint  of  the  child,  for  stability  of  custody  decisions  once  made. 
Compare  Clark,  Domestic  Relations  326  (1963). 

Under  this  state  of  the  law  the  courts  of  the  various  states  have  acted 
in  isolation  and  at  times  in  competition  with  each  other;  often  with 
disastrous  consequences.  A  court  of  one  state  may  have  awarded  cus- 
tody to  the  mother  while  another  state  decreed  simultaneously  that  the 
child  must  go  to  the  father.  Sec  Stout  v.  Pate,  209  Ga.  786,  75  S.E.  2d 
748  (1953)  and  Stout  v.  Pate,  120  Cal.  App.  2d  699,  261  P.  2d  788 
(1953),  cert,  denied  in  both  cases  347  U.S.  968,  74  S.  Ct.  744,  776,  98  L. 
Ed.  1109,  1110  (1954)  ;  Moniz  v.  Moniz,  142  Cal.  App.  2d  527,  298  P. 
2d  710  (1956) ;  and  Shar-pe  v.  Sharpe,  77  111.  App.  2d  295,  222  N.E.  2d 
340  (1966) .  In  situations  like  this  the  litigants  do  not  know  which  court 
to  obey.  They  may  face  punishment  for  contempt  of  court  and  perhaps 
criminal  charges  for  child  stealing  in  one  state  when  complying  with 
the  decree  of  the  other.  Also,  a  custody  decree  made  in  one  state  one 
year  is  often  overturned  in  another  jurisdiction  the  next  year  or  some 
years  later  and  the  child  is  handed  over  to  another  family,  to  be  re- 
peated as  long  as  the  feud  continues.  Sec  Com.  ex  rel.  Thomas  v. 
Gillard,  203  Pa.  Super.  95,  198  A  2d  377  (1961) ;  In  Re  Guardianship 
of  Rodgers,  100  Ariz.  269,  413  P.  2d  774  (196G)  ;  Berlin  v.  Berlin,  239 
Md.  52, 210  A.  2d  380  (1965) ;  Berlin  v.  Berlin,  21  N.Y.  2d  371,  235  N.E. 
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2d  109  (1967),  cert,  denied  37  LAV.  3123  (196S) ;  and  Batchelor  v. 
Fulcher,  415  S.W.  2d  S28  (Ky.  1967). 

In  this  confused  legal  situation  the  person  who  has  possession  of  the 
child  has  an  enormous  tactical  advantage.  Physical  presence  of  the 
child  opens  the  doors  of  many  courts  to  the  petitions  and  often  assures 
hira  of  a  decision  in  his  favor.  It  is  not  surprising  then  that  custody 
claimants  tend  to  take  the  law  into  their  o\\-n  hands,  that  they  resort 
to  self-help  in  the  form  of  child  stealing,  kidnapping,  or  various  other 
schemes  to  gain  possession  of  the  child.  The  irony  is  that  persons  who 
are  good,  law-abiding  citizens  are  often  driven  into  these  tactics  against 
their  inclinations;  and  that  lawyers  who  are  reluctant  to  advise  the  use 
of  maneuver  of  doubtful  legality  may  place  their  clients  at  a  decided 
disadvantage. 

To  remedy  this  intolerable  state  of  affairs  where  self-help  and  the 
rule  of  "seize-and-run"  prevail  rather  than  the  orderly  processes  of  the 
law,  uniform  legislation  has  been  urged  in  recent  years  to  bring  about 
a  fair  measure  of  intcistate  stability  in  custody  awards.  See  Ratner, 
Child  Custody  in  a  Federal  System,  62  Mich.  L.  Rev.  795  (1964) ; 
Ratner,  Legislative  Resolution  of  the  Interstate  Child  Custody  Prob- 
lem: A  Reply  to  Professor  Currie  and  a  Proposed  Uniform  Act,  3S  S. 
Cal.  L.  Rev.  1S3  (1965) ;  and  Ehrenzweig,  The  Interstate  Child  and 
Uniform  Legislation:  A  Pica  for  E.\tra-Litigious  Proceedings,  64  Mich. 
L.  Rev.  1  (1965).  In  drafting  this  Act,  the  National  Conference  of 
Commissioners  has  dra^-n  heavily  on  the  work  of  these  authors  and  has 
consulted  with  other  leading  authorities  in  the  field.  The  American  Bar 
Association  has  taken  an  active  part  in  furthering  the  project. 

The  Act  is  designed  to  bring  some  semblence  of  order  into  the  ex- 
isting chaos.  It  limits  custody  jurisdiction  to  the  state  where  the  child 
has  his  home  or  where  there  are  other  strong  contacts  with  the  child  and 
.his  family.  See  Section  3.  It  provides  for  the  recognition  and  enforce- 
ment of  out-of-state  custody  decrees  in  many  instances.  See  Sections 
13  and  15.  Jurisdiction  to  modify  decrees  of  other  states  is  limited  by 
giving  a  jurisdictional  preference  to  the  prior  court  under  certain 
conditions.  See  Section  14.  Access  to  a  court  may  be  denied  to  peti- 
tioners who  have  engaged  in  child  snatching  or  similar  practices.  See 
Section  8.  Also,  the  .\ct  opens  up  direct,  lines  of  communication  between 
courts  of  different  states  to  prevent  jurisdictional  conflict  and  bring 
about  interstate  judicial  assistance  in  custody  cases. 

The  Act  stresses  the  importance  of  the  personal  appc.-irance  before 
the  court  of  non-residents  who  claim  custody,  and  of  the  child  himself, 
and  provides  for  the  payment  of  travel  expenses  for  this  purpose.  See 
Section  11.  Further  provisions  insure  that  the  judge  receives  necessary 
out-of-state  information  with  the  assistance  of  courts  in  other  states. 
See  Sections  17  through  22. 
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Underlying  the  entire  Act  is  the  idea  that  to  avoid  the  jurisdictional 
conflicts  and  confusions  which  have  done  serious  harm  to  innumerable 
children,  a  court  in  one  state  must  assume  major  responsibility  to  deter- 
mine who  is  to  have  custody  of  a  particular  child;  that  this  court  must 
reach  out  for  the  help  of  courts  in  other  states  in  order  to  arrive  at  a 
fully  informed  judgment  which  transcends  state  lines  and  considers  all 
claimants,  residents  and  nonresidents,  on  an  equal  basis  and  from  the 
standpoint  of  the  welfare  of  the  child.  If  this  can  be  achieved,  it  will  be 
less  important  which  court  exercises  jurisdiction  but  that  courts  of  the 
several  states  involved  act  in  partnership  to  bring  about  the  best  pos- 
sible solution  for  a  child's  future. 

The  Act  is  not  a  reciprocal  law.  It  can  be  put  into  full  operation  by 
each  individual  state  regardless  of  enactment  of  other  states.  But  its 
full  benefits  will  not  be  reaped  until  a  large  number  of  states  have 
enacted  it,  and  until  the  courts,  perhaps  aided  by  regional  or  national 
conferences,  have  come  to  develop  a  new,  truly  ''inter-state"  approach 
to  child  custody  litigation.  The  general  policies  of  the  Act  apd  some  of 
its  specific  provisions  apply  to  international  custody  cases. 
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Uniform  Child  Custody  Jurisdiction  Act 

1  Section  1.  [Purposes  of  Act;  Contruction  oj  Provisions.] 

2  (a)  The  general  purposes  of  this  Act  are  to: 

3  (1)  avoid  jurisdictional  competition  and  conflict  with  courts 

4  of  other  states  in  matters  of  child  custody  which  have  in  the 

5  past  resulted  in  the  shifting  of  children  from  stale  to  state  with 

6  harmful  effects  on  their  well-being; 

7  (2)  promote  cooperation  with  the  courts  of  other  states  to  the 

8  end  that  a  custody  decree  is  rendered  in  that  state  which  can 

9  best  decide  the  case  in  the  interest  of  the  child; 

10  (3)  assure  that  litigation  concerning  the  custody  of  a  child 

11  take  place  ordinarily  in  the  state  with  which  the  cFTild  and  his 

12  family  have  the  closest  connection  and  where  significant  evidence 

13  concerning  his  care,  protection,  training,  and  personal  relation- 

14  ships  is  most  readily  available,  and  that  courts  of  this  state 

15  decline  the  exercise  of  jurisdiction  when  the  child  and  his  family 

16  have  a  closer  connection  with  another  state; 

17  (  (4)  'discourage  continuing  controversies  over  child  custody  in 

18  the~mterest  of  greater  stability  of  home  environment  and  of 

19  secure  family  relationships  for  the  child; 

20  (i^h  deter  abductions  and  other  unilateral  removals  of  children 

21  un3ertaken  to  obtain  custody  awards ; 

22  r  (6)^void  re-litigation  of  custody  decisions  of  other  states  in 

23  thisstate  insofar  as  feasible; 

24  n7)facilitate  the  enforcement  of  custody  decrees  of  other 

25  states ; 

26  ^(SJ,.  promote  and  expand  the  exchange  of  information  and 

27  other  forms  of  mutual  assistance  between  the  courts  of  this  state 

28  and  those  of  other  states  concerned  with  the  same  child;  and 

29  (9)  make  uniform  the  law  of  those  states  which  enact  it. 

30  (b)  This  Act  shall  be  construed  to  promote  the  general  purposes 

31  stated  in  this  section. 

Comment 

Because  this  uniform  law  breaks  new  ground  not  previously  covered  by  legisla- 
tion, its  purposes  are  stated  in  some  detail.  Each  section  must  be  read  and  applied 
with  these  purposes  in  mind. 
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1  Section  2.  [Definitions.]  As  used  in  this  Act: 

2  (1)  "contestant"  means  a  person,  including  a  parent,  -whc 

3  claims  a  right  to  custody  or  visitation  rights  with  respect  to  a 

4  child; 

5  (2)  "custody  determination"  means  a  court  decision  and  coun 

6  orders  and  instructions  providing  for  the  custody  of  a  child,  in- 

7  eluding  visitation  rights;  it  docs  not  include  a  decision  relatin; 

8  to  child  support  or  any  other  monetary  obligation  of  any  person: 

9  (3)  "custody  proceeding"  includes  proceedings  in  which  a  cus- 

10  tody  determination  is  one  of  several  issues,  such  as  an  action  for 

11  divorce  or  separation,  and  includes  child  neglect  and  dependency 

12  proceedings ; 

13  (4)  "decree"  or  "custody  decree"  means  a  custody  determina- 

14  tion  contained  in  a  judicial  decree  or  order  made  in  a  custody 

15  proceeding,  and  includes  an  initial  decree  and  a  modification 
decree;  » 

16  (5)  "home  state"  means  the  state  in  which  the  child  imme- 

17  diately  preceding  the  time  involved  lived  with  his  parents,  a 

18  parent,  or  a  person  acting  as  parent,  for  at  least  6  consecutive 

19  months,  and  in  the  case  of  a  child  less  than  6  months  old  the  state 

20  in  which  the  child  lived  from  birth  with  any  of  the  persons  men- 

21  tioned.    Periods  of  temporary  absence  of  any  of  the  named 

22  persons  are  counted  as  part  of  the  6-month  or  other  period; 

23  (6)  "initial  decree"  means  the  first  custody  decree  concerning 

24  a  particular  child; 

25  (7)  "modification   decree"   means   a  custody   decree   which 

26  modifies  or  replaces  a  prior  decree,  whether  made  by  the  court 

27  which  rendered  the  prior  decree  or  by  another  court; 

28  (8)  "physical  custody"  means  actual  possession  and  control 

29  of  a  child; 

30  (9)  "person  acting  as  parent"  means  a  person,  other  than  a 

31  parent,  who  has  physical  custody  of  a  child  and  who  has  either 

32  been  awarded  custody  by  a  court  or  claims  a  right  to  custody; 

33  and 

34  (10)   "state"  means  any  state,  territory,  or  possession  of  the 

35  United  States,  the  Commonweath  of  Puerto  Rico,  and  the  Dis- 

36  trict  of  Columbia. 

Comment 

SubsectioQ  (3)  indicatea  that  "custody  proceeding"  is  to  be  understood  in  a  broad 
eense.  The  t^rm  covers  habeas  corpus  actions,  guardianship  petitions,  and  other 
proceedings  available  under  general  state  law  to  determine  custody.  See  Clark. 
Domestic  Relations  576-5S2  (196S). 

Other  definitions  are  explained,  if  necessary,  in  the  comments  to  the  sections 
which  use  the  terms  defined.  "■.      \ 
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1  Section  3.  [Jurisdiction.] 

2  (a)  A  court  of  this  State  which  is  competent  to  decide  child 

3  custody  matters  has  jurisdiction  to  make  a  child  custody  deter- 

4  mination  by  initial  or  modification  decree  if: 

5  (1)  this  State  (i)  is  the  home  state  of  the  child  at  the  time  of 

6  commencement  of  the  proceeding,  or  (ii)  had  been  the  child's 

7  home  state  Tv-ithin  6  months  before  commencement  of  the  pro- 

8  ceeding  and  the  child  is  absent  from  this  State  because  of  his 

9  removal  or  retention  by  a  person  claiming  his  custody  or  for 

10  other  reasons,  and  a  parent  or  person  acting  as  parent  continues 

11  to  live  in  this  State ;  or 

12  (2)  it  is  in  the  best  interest  of  the  child  that  a  court  of  this 

13  State  assume  jurisdiction  because  (i)  the  child  and  his  parents, 

14  or  the  child  and  at  least  one  contestant,  have  a  significant  con- 

15  nection  with  this  State,  and  (ii)  there  is  available  in  this  State 

16  substantial  evidence  concerning  the  child's  present  or  future  care, 

17  protection,  training,  and  personal  relationships;  or 

18  (3)  the  child  is  physically  present  in  this  State  and  (i)  the 

19  child  has  been  abandoned  or  (ii)  it  is  necessary  in  an  emergency 

20  to  protect  the  child  because  he  has  been  subjected  to  or  threat- 

21  ened  with  mistreatment  or  abuse  or  is  otherwise  neglected  [or 

22  dependent] ;  or 

23  (4)    (i)  it  appears  that  no  other  state  would  have  jurisdiction 

24  under  prerequisites  substantially  in  accordance  with  paragraphs 

25  (1),  (2),  or  (3),  or  another  state  has  declined  to  exercise  juris- 

26  diction  on  the  ground  that  this  State  is  the  more  appropriate 

27  forum  to  determine  the  custody  of  the  child,  and  (ii)  it  is  in  the 

28  best  interest  of  the  child  that  this  court  assume  jurisdiction. 

29  (b)   Except  under  paragraphs   (3)   and   (4)   of  subsection   (a), 

30  -  physical  presence  in  this  State  of  the  child,  or  of  the  child  and  one 

31  of  the  contestants,  is  not  alone  sufficient  to  confer  jurisdiction  on  a 

32  court  of  this  State  to  make  a  child  custody  determination. 

33  (c)  Physical  presence  of  the  child,  while  desirable,  is  not  a  pre- 

34  requisite  for  jurisdiction  to  determine  his  custody. 

COM.MENT  ^ 

Paragraphs  (1)  and  (2)  of  subsection  (a)  establish  the  two  major  bases  for 
jurisdiction.  la  the  nr^i  place,  a  court  in  the  child's  home  state  has  jurisdiction, 
and  secondly,  if  there  is  no  home  state  or  the  child  and  his  family  have  equal  or 
■tronger  tics  with  another  state,  a  court  in  that  state  has  jurisdiction.  If  this 
alternative  test  produces  concurrent  jurisdiction  in  more  than  one  state,  the  mecha- 
nisms provided  in  sections  6  and  7  are  used  to  assure  that  only  one  state  makes 
the  custody  decision. 

"Home  state"  ia  defined  in  section  2(5).  A  6-month  period  has  been  selected  in 
order  to  have  a  definite  and  certain  test  which  is  at  the  same  time  based  on  a 
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reasonable  assumption  of  fact.   See  Ratner,  Child  Custody  in  a  Federal  System, 
62  Mich.  L.  Rev.  795,  S18  C19W)  who  explains: 

"Most  American  children  are  integrated  into  an  American-  community  after 
living  there  si.x  months;  consequently  this  period  of  residence  would  seem  to 
proWde  a  reisonable  criterion  for  identifying  the  established  home." 

Subparagraph  (ii)  of  paragraph  (1)  extends  the  home  state  rule  for  an  additional 
six-month  penod  in  order  to  permit  suit  in  the  home  state  after  the  child's  depar- 
ture. The  main  objective  is  to  protect  a  parent  who  has  been  left  by  his  spouse 
taking  the  child  along.  The  provision  makes  clear  that  the  stay-at-home  parent, 
if  he  acts  promptly,  may  start  proceedings  in  his  ow-n  state  if  he  desires,  without 
the  necessity  of  attempting  to  base  jurisdiction  on  paragraph  (2).  This  changes 
the  law  in  those  states  which  required  presence  of  the  child  as  a  condition  for 
jurisdiction  and  consequently  forced  the  person  left  behind  to  follow  the  departed 
person  to  another  state,  perhaps  to  several  states  in  succession.  See  also  subsection 
(c). 

Paragraph  (2)  comes  into  play  either  when  the  home  state  test  cannot  be  met 
or  as  an  alternative  to  that  test.  The  first  situation  anses,  for  example,  when  a 
family  has  moved  frequently  and  there  is  no  state  where  the  child  has  lived  for  5 
months  prior  to  suit,  or  if  the  child  has  recently  been  removed  from  his  home  state 
and  the  person  who  was  left  behind  has  also  moved  away.  See  paragraph'(l),  last 
clause.  A  typical  example  of  alternative  jurisdiction  is  the  case  in  which  the  stay- 
at-home  parent  chooses  to  follow  the  departed  spouse  to  state  2  (where  the  child 
has  lived  for  several  mouths  with  the  other  parent)  and  starts  proceedings  there. 
Whether  the  departed  parent  also  has  access  to  a  court  in  state  2,  depends  on  the 
strength  of  the  family  ties  in  that  state  and  on  the  applicability  of  the  clean  hands 
provision  of  section  S.  If  state  2,  for  example,  was  the  state  of  the  matrimonial 
home  where  the  entire  family  lived  for  two  years  before  moving  to  the  "home 
state"  for  6  months,  and  the  wife  returned  to  state  2  with  the  child  with  the  con- 
sent of  the  husband,  state  2  might  well  have  jurisdiction  upon  petition  of  the  wife. 
The  same  may  be  true  if  the  wife  returned  to  her  parents  in  her  former  home 
state  where  the  child  had  spent  several  months  every  year  before.  Compare 
Willmore  v.  Willmore,  273,  Mian.  537,  143  N.W.  2d  630  (1966),  cert,  denied  385 
VS.  S9S  (1966).  While  jurisdiction  may  exi.it  in  two  states  in  these  instances,  it 
will  not  be  exercised  in  both  states.  See  sections  6  and  7. 

Paragraph  (2)  of  subsection  (a)  is  supplemented  b.v  subsection  (b)  which  is 
designed  to  discourage  unilateral  removal  of  children  to  other  states  and  to  guard 
generally  against  too  hberal  an  interpretation  of  paragraph  (2).  Short-term  pre- 
sence in  the  state  is  not  enough  even  though  there  may  be  an  intent  to  stay  longer, 
perhaps  an  intent  to  establish  a  technical  "domicile"  for  divorce  or  other  purposes. 

Paragraph  (2)  perhaps  more  than  any  other  provision  of  the  Act  requires  that 
it  be  interpreted  in  the  spirit  of  the  legislative  purposes  expressed  in  section  1.  The 
paragraph  was  phrased  in  general  terms  in  order  to  be  flexible  enough  to  cover 
many  fact  situations  too  diverse  to  lend  themselves  to  exact  description.  But  its 
purpose  is  to  hmit  jurisdiction  rather  than  to  proliferate  it.  The  first  clause  of  the 
paragraph  is  important;  jurisdiction  exists  only  if  it  is  in  the  child's  interest,  not 
merely  the  interest  or  convenience  of  the  feuding  parties,  to  determine  custody  in 
a  particular  state.  The  interest  of  the  child  is  served  when  the  forum  has  optimum 
access  to  relevant  evidence  about  the  child  and  family.  There  must  be  maximum 
rather  than  minimum  contact  with  the  state.  The  submission  of  the  parties  to  a 
forum,  perhaps  for  purposes  of  divorce,  is  not  sulncicnt  without  additional  factors 
establishing  closer  ties  with  the  state.  Divorce  jurisdiction  does  not  necessarily 
include  custody  jurisdiction.  See  Clark,  Domestic  Relations  578  (196S). 
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Psrngraph  (3)  of  subsection  (a)  retains  and  reaffirms  parens  patriae  jurisdiction, 
usually  eierciscd  by  a  juvenile  court,  which  a  state  must  issume  when  a  child  is 
in  a  situation  requiring  immediate  protection.  This  jurisdiction  exists  when  a  child 
has  been  abandoned  and  in  emergency  cases  of  child  neglect.  Presence  of  the  child 
in  the  state  is  the  only  prerequisite.  This  extraordinary  jurisdiction  is  reserved  for 
extraordinary  circumstances.  See  Application  of  Lang,  9  App.  Div.  2d  401,  193 
N.YS.  2d  763  (1959).  When  there  is  child  neglect  without  emergency  or  abandon- 
ment, jurisdiction  cannot  be  bssed  on  this  paragraph. 

Paragraph  (4)  of  subsection  (a)  provides  a  final  basis  for  jurisdiction  which  is 
subsidiar>-  in  nature.  It  is  to  be  resorted  to  only  if  no  other  state  could,  or  would, 
assume  jurisdiction  under  the  other  cnteria  of  this  section. 

Subsection  (c)  makes  it  clear  that  presence  of  the  child  is  not  a  jurisdictional 
requirement.  Subseqent  sections  arc  designed  to  assure  Ih^  appearance  of  the  child 
before  the  court. 

This  section  governs  jurisdiction  to  make  an  initial  decree  as  well  as  a  modifica- 
tion decree.  Both  terms  are  defined  in  section  2.  Jurisdiction  to  modify  an  initial 
or  modification  decree  of  another  state  is  subject  to  additional  restrictions  con- 
tained in  sections  8(b)  and  11(a). 

1  Sectios-  4.    [Notice  and  Opportunity   to  be  Heard.]    Before 

2  making  a  decree  under  this  Act,  reasonable  notice  and  opportunity 

3  to  be  heard  shall  be  given  to  the  contestants,  any  parent  whose  pa- 

4  rental  rights  have  not  been  previously  terminated,  and  any  person 

5  who  has  physical  custody  of  the  child.  If  any  of  these  persons  is 

6  outside  this  State,  notice  and  opportunity  to  be  heard  shall  be  given 

7  pursuant  to  section  5. 

Comment 

This  section  lists  the  perjons  who  must  be  notified  and  given  an  opportunity  to 
be  heard  to  satisfy  due  process  requirements.  As  to  persons  in  the  forum  state, 
the  general  law  of  the  state  applies;  others  are  notified  in  accordance  with  section 
5.  Strict  compliance  with  sections  4  and  5  is  essential  for  the  validity  of  a  custody 
decree  within  the  state  and  its  recognition  and  enforcement  in  other  states  under 
sections  12,  13,  and  15.  See  Restatement  of  the  Law  Second,  Conflict  of  Laws, 
Proposed  Official  Draft  sec.  69  (1967);  and  compare  Armstrong  v.  Manzo,  3S0 
US.  545,  85  S.  Ct.  11S7,  14  L.Ed.  2d  62  (1965). 

1  Section  5.  [Notice  to  Persons  Outside  this  State;  Submission 

2  to  Jurisdiction.] 

3  (a)  Notice  required  for  the  exercise  of  jurisdiction  over  a  person 

4  outside  this  State  shall  be  given  in  a  manner  reasonably  calculated 

5  to  give  actual  notice,  and  may  be: 

6  (1)  by  personal  delivery  outside  this  State  in  the  manner 

7  prescribed  for  service  of  process  within  this  State; 

8  (2)  in  the  manner  prescribed  by  the  law  of  the  place  in  which 

9  the  service  is  made  for  ser/ice  of  process  in  that  place  in  an 
10        action  in  any  of  its  courts  of  general  jurisdiction; 

11 
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11  (3)  by  any  form  of  mail  addressed  to  the  person  to  be  served 

12  and  requesting  a  receipt;  or 

13  (4)   as  directed  by  the  court  [including  publication,  if  other 

14  means  of  notification  are  ineffective]. 

15  (b)  Notice  under  this  section  shall  be  ser\-ed,  mailed,  or  de- 

16  livered,  [or  last  published]  at  least  [10,  20]  days  before  any  hear- 

17  ing  in  this  State. 

18  (c)  Proof  of  service  outride  this  State  may  be  made  by  affidavit 

19  of  the  individual  who  made  the  sen-ice,  or  in  the  manner  prescribed 

20  by  the  law  of  this  State,  the  order  pursuant  to  which  the  service 

21  is  made,  or  the  law  of  the  place  in  which  the  service  is  made.  If 

22  service  is  made  by  mail,  proof  may  be  a  receipt  signed  by  the 

23  addressee  or  other  evidence  of  delivery  to  the  addressee. 

24  (d)  Notice  is  not  required  if  a  person  submits  to  the  jurisdiction 

25  of  the  court. 

1 
Comment 

Section  2.01  of  the  Uniform  Interstate  and  International  Procedure  Act  has  been 
followed  to  a  large  eitent.  See  9B  UXA.  315  (I9GG).  If  at  all  possible,  actual 
notice  should  be  received  by  the  affected  persons;  but  efforts  to  impart  notice  in 
s  manner  reasonably  calculated  to  give  actual  notice  are  sufficient  when  a  person 
who  may  perhaps  conceal  his  whereabouts,  cannot  be  reached.  See  Mullane  v. 
Central  Hanover  Bank  and  Trust  Co.,  339  U5.  306,  70  S.  Ct.  652,  94  L.  Ed.  S65 
(1950)  and  Schroeder  v.  City  of  New  York,  371  U5.  20S,  S3  S.  Ct.  279,  9  L.  Ed.  2d 
255  (1962). 

Notice  by  publication  in  lieu  of  other  means  of  notification  is  not  included 
because  of  its  doubtful  constitutionality.  See  Mullane  v.  Central  Hanover  Bank 
and  Trust  Co.,  supra;  and  see  Hazard,  A.  General  Theory-  of  State-Court  Juris- 
diction, 1965  Supreme  Court  Rev.  241.  277,  2S6-S7.  Paragraph  (4)  of  subsection  (a) 
lists  notice  by  publication  in  brackets  for  the  benefit  of  those  states  which  desire 
to  use  published  notices  in  addition  to  the  modes  of  notification  provided  in  this 
section  when  these  modes  prove  ineffective  to  impart  actual  notice. 

The  provisions  of  this  section,  and  paragraphs  (2)  and  (4)  of  subsection  (a)  in 
particular,  are  subject  to  the  caveat  that  notice  and  opportunity  to  be  heard 
must  always  meet  due  process  requirements  as  they  e.xist  at  the  time  of  the 
proceeding. 

1  Section  6.    [Simultaneous  Proceedings  in  Other  States.] 

2  (a)  A  court  of  this  State  shall  not  exercise  its  jurisdiction  under 

3  this  Act  if  at  the  time  of  filing  the  petition  a  proceeding  concerning 

4  the  custody  of  the  child  was  pending  in  a  court  of  another  state 

5  exercising  jurisdiction  substantially  in  conformity  with  this  Act, 

6  unless  the  proceeding  is  stayed  by  the  court  of  the  other  st.ate 

7  because  this  State  is  a  more  appropriate  forum  or  for  other  reasons. 

8  (b)  Before  hearing  the  petition  in  a  custody  proceeding  the  court 

9  shall  examine  the  pleadings  and  other  information  supplied  by  the 
10    parties  under  section  9  and  shall  consult  the  child  custody  registry 
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11  established  under  section   16  concerning  the  pendency  of  pro- 

12  cecdings  with  respect  to  the  child  in  other  states.  If  the  court  has 

13  reason  to  believe  that  proceedings  may  be  pending  in  another  state 

14  it  shall  direct  an  inquiry  to  the  state  court  administrator  or  other 

15  appropriate  ofEcial  of  the  other  state. 

16  (c)  If  the  court  is  informed  during  the  course  of  the  proceeding 

17  that  a  proceeding  concerning  the  custody  of  the  child  was  pending 

18  in  another  state  before  the  court  assumed  jurisdiction  it  shall  stay 

19  the  proceeding  and  communicate  with  the  court  in  which  the  other 

20  proceeding  is  pending  to  the  end  that  the  issue  may  be  litigated  in 

21  the  more  appropriate  forum  and  that  inforraauon  be  exchanged  in 

22  accordance  with  sections  19  through  22.  If  a  court  of  this  state  has 

23  made  a  custody  decree  before  being  informed  of  a  pending  pro- 

24  ceeding  in  a  court  of  another  state  it  shall  immediately  inform  that 

25  court  of  the  fact.  If  the  court  is  informed  that  a  proceeding  wa-s 

26  commenced  in  another  state  after  it  assumed  jurisdiction  it  shall 

27  likewise  inform  the  other  court  to  the  end  that  the  issues  may  be 
2S  litigated  in  the  more  appropriate  forum. 

Comment 

Because  of  the  havoc  wTeaked  by  simultaneous  and  competitive  jurisdiction 
which  haj  been  described  in  the  Prefatoo'  Note,  this  section  seeks  to  avoid  juris- 
dictional conflict  with  all  feasible  means,  including  novel  methods.  Courts  are 
expected  to  take  an  active  part  under  this  section  in  seeking  out  information 
about  custody  proceedings  conccmin?  the  same  child  pending  in  other  states.  In 
a  proper  case  jurisdiction  is  yielded  to  the  other  state  either  under  this  section  or 
under  section  7.  Both  sections  must  be  read  together. 

When  the  courts  of  more  than  one  state  have  jurisdiction  under  sections  3  or  14, 
priority  in  time  determines  which  court  will  proceed  with  the  action,  but  the  appli- 
cation of  the  inconvenient  forum  principle  of  section  7  may  result  in  the  handling 
of  the  case  by  the  other  court. 

While  jurisdiction  need  not  be  yielded  under  subsection  (a)  if  the  other  court 
would  not  have  jurisdiction  under  the  criteria  of  thia  Act,  the  policy  against 
Bimultaneous  custody  proceedincs  is  so  strong  that  it  might  in  a  particular  situ- 
ation be  appropriate  to  leave  the  case  to  the  other  court  even  under  such  cir- 
cumstances. See  subsection  (3)  and  section  7. 

Once  a  custody  decree  haa  been  rendered  in  one  state,  jurisdiction  is  determined 
by  sections  8  and  14. 

1  Section  7.  [Inconvenient  Forum.] 

2  (a)  A  court  which  has  jurisdiction  under  this  Act  to  make  an 

3  initial  or  modification  decree  may  decline  to  e.\ercise  its  jurisdiction 

4  any  time  before  making  a  decree  if  it  finds  that  it  is  an  inconve- 

5  nient  forum  to  make  a  custody  determination  under  the  circum- 

6  stances  of  the  case  and  that  a  court  of  another  state  is  a  more 

7  appropriate  forum. 

8  (b)  A  finding  of  inconvenient  forum  may  be  made  upon  the 
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9  court's  own  motion  or  upon  motion  of  a  party  or  a  guardian  ad 

10  lit€m  or  other  representative  of  the  child. 

H  (c)  In  det-ermining  if  it  is  an  inconvenient  forum,  the  court  shall 

12  consider  if  it  is  in  the  interest  of  the  child  that  another  state  assume 

13  jurisdiction.  For  this  purpose  it  may  take  into  account  the  follow- 

14  ing  factors,  among  others: 

15  (1)  if  another  state  is  or  recently  was  the  child's  home  state; 

16  (2)   if  another  state  has  a  closer  connection  with  the  child  and 

17  his  family  or  with  the  child  and  one  or  more  of  the  contestants; 
IS  (3)  if  substantial  evidence  concerning  the  child's  present  or 

19  future  care,  protection,  training,  and  personal  relationships  is 

20  more  readily  available  in  another  state; 

21  (4)   if  the  parties  have  agreed  on  another  forum  which  is  no 

22  less  appropriate;  and 

23  (5)  if  the  exercise  of  jurisdiction  by  a  court  of  this  state 

24  would  contravene  any  of  the  purposes  stated  in  section  1. 

25  (d)  Before  determing  whether  to  decline  or  retain  jurisdiction 

26  the  court  may  communicate  with  a  court  of  another  state  and 

27  exchange  information  pertinent  to  the  assumption  of  jurisdiction 

28  by  either  court  with  a  view  to  assuring  that  jurisdiction  will  be 

29  exercised  by  the  more  appropriate  court  and  that  a  forum  will  be 

30  available  to  the  parties. 

31  (e)  If  the  court  finds  that  it  is  an  inconvenient  forum  and  that 

32  a  court  of  another  state  is  a  more  appropriate  forum,  it  may  dis- 

33  miss  the  proceedings,  or  it  may  stay  the  proceedings  upon  condition 

34  that  a  custody  proceeding  be  promptly  commenced  in  another 

35  named  state  or  upon  any  other  conditions  which  may  be  just  and 

36  proper,  including  the  condition  that  a  moving  party  stipulate  his 

37  consent  and  submission  to  the  jurisdiction  of  the  other  forum. 

38  (f)  The  court  may  decline  to  exercise  its  jurisdiction  under  this 

39  Act  if  a  custody  determination  is  incidental  to  an  action  for  divorce 

40  or  another  proceeding  while  retaining  jurisdiction  over  the  divorce 

41  or  other  proceeding. 

42  (g)  If  it  appears  to  the  court  that  it  is  clearly  an  inappropriate 

43  forum  it  may  require  the  party  who  commenced  the  proceedings  to 

44  pay,  in  addition  to  the  costs  of  the  proceedings  in  this  State,  ncc- 

45  essarj'  travel  and  other  expenses,  including  attorneys'  fees,  incurred 

46  by  other  parties  or  their  witnesses.  Payment  is  to  be  made  to  the 

47  clerk  of  the  court  for  remittance  to  the  proper  party. 

48  (h)  Upon  dismissal  or  stay  of  proceedings  under  this  section  the 

49  court  shall  inform  the  court  found  to  be  the  more  appropriate 

50  forum  of  this  fact,  of  if  the  court  which  would  have  jurisdiction  in 

51  the  other  state  is  not  certainly  known,  shall  transmit  the  informa- 
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52  tioD  to  the  court  administrator  or  other  appropriate  official  for 

53  forwarding  to  the  appropriate  court. 

54  (i)  Any  communication  received  from  another  state  informing 

55  this  Slate  of  a  finding  of  inconvenient  forum  because  a  court  of  this 

56  State  is  the  more  appropriate  forum  shall  be  filed  in  the  custody 

57  rcEi3lr>'  of  the  appropriate  court.   Upon  assuming  jurisdiction  the 

58  court  of  this  State  shall  inform  the  original  court  of  this  fact. 

Comment 

The  purpose  of  this  provision  i3  to  encourage  judicial  ^e^traint  in  exercising 
juriiOiction  wbtnever  another  state  appears  to  be  in  a  better  posili9n  to  determine 
custody  of  a  child.  It  aenes  aa  a  second  check  on  jurisdiction  once  the  teal  o£ 
sectiona  3  or  14  hsa  been  met. 

The  section  is  a  particular  application  of  the  inconvenient  forum  principle, 
recognized  in  most  states  by  judicial  law,  adapted  to  the  special  needs  of  child 
custody  cases.  The  terminology-  used  follows  section  S4  of  the  Restatement  of 
the  Law  Second,  Conflict  of  Laws,  Proposed  Official  Draft  (1057).  Judicial  restric- 
tions or  exceptions  to  the  inconvenient  forum  rule  made  in  some  states  do  not 
apply  to  this  statutory  scheme  which  is  limited  to  child  custody  cases. 

Like  section  6,  this  section  stresses  interstate  judicial  communication  and  coop- 
eration. When  there  is  doubt  as  to  which  is  the  more  appropriate  forum,  the 
qi'estion  may  be  resolved  by  consultation  and  cooperation  among  the  courts 
involved. 

Paragraphs  (1)  through  (5)  of  subsection  (c)  specify  some,  but  not  all,  consid- 
erations which  enter  into  a  court  detcnnination  of  inconvenient  forum.  Factors 
customarily  listed  for  purposes  of  the  general  principle  of  the  inconvenient  forum 
(such  as  convenience  of  the  parties  and  hardship  to  the  defendant)  are  also  per- 
tinent, but  may  under  the  circumstances  be  of  secondary  importance  because  the 
child  who  is  not  a  party  is  the  central  figure  in  the  proceedings. 

Part  of  subsection  (e)  is  derived  from  Wis.  Stat.  Ann.,  sec.  252.19  (1). 

Subsection  (f)  makes  it  clear  that  a  court  may  divide  a  case,  that  is,  dismiss  part 
of  it  and  retain  the  rest.  See  section  1.05  of  the  Uniform  Interstate  and  Interna- 
tional Procedure  Act.  \Yhea  the  custody  issue  comes  up  'in  a  divorce  proceeding, 
courts  may  have  frequent  occasion  to  decline  jurisdiction  as  to  that  issue  (assuming 
that  custody  jurisdiction  existj  under  sections  3  or  14). 

Subsection  (g)  is  an  adaptation  of  Wis.  Stat.  Ann.,  sec.  25220  Its  purpose  is  to 
serve  as  a  deterrent  against  "frivolous  jurisdiction  claims,"  as  G.W.  Foster  states 
in  the  Revision  Notes  to  the  Wisconsin  provision.  It  applies  when  the  forum 
chosen  is  seriously  inappropriate  considering  the  jurisdictional  requirements  of  the 
Act. 

1  Section  S.  [Jurisdiction  Declined  by  Reason  of  Conduct.] 

2  (a)  If  the  petitioner  for  an  initial  decree  has  wrongfully  taken 

3  the  child  from  another  state  or  has  engaged  in  similar  reprehensible 

4  conduct  the  court  may  decline  to  exercise  jurisdiction  if  this  is 

5  just  and  proper  under  the  circumstances. 

6  (b)  Unless  required  in  the  interest  of  the  child,  the  court  shall 

7  not  exercise  its  jurisdiction  to  modify  a  custody  decree  of  another 

8  state  if  the  petitioner,  without  consent  of  the  person  entitled  to 
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9  custody,  has  improperly  removed  the  child  from  the  physical 

10  custody  of  the  person  entitled  to  custody  or  has  improperly  re- 

11  tained  the  child  after  a  visit  or  other  temporary  relinquishment 

12  of  physical  custody.    If  the  petitioner  has  violated  any  other 

13  provision  of  a  custody  decree  of  another  state  the  court  may 

14  decline  to  exercise  its  jurisdiction  if  this  is  just  and  proper  under 

15  the  circumstances. 

16  (c)   In  appropriate  cases  a  court  dismissing  a  petition  under 

17  this  section  may  charge  the  petitioner  with  necessary  travel  and 

18  other  expenses,  including  attorneys'  fees,  incurred  by  other  parties 

19  or  their  witnesses. 

CoilllENT 

This  section  incorporates  the  "clean  hands  doctrine,"  so  nsmed  by  Ehrenzweig, 
Interstate  Recognition  of  Custody  Decrees.  51  Mich.  L.  Rev.  345  (1053).  Under 
this  doctrine  courts  refuse  to  assume  jurisdiction  to  reexamine  an  out-of-state 
custody  decree  when  the  petitioner  has  abducted  the  child  jir  has  engaged  in  some 
other  objectionable  scheme  to  gain  or  retain  physical  custody  of  the  child  in 
violation  of  the  decree.  See  Fain,  Custody  of  Children,  The  California  Family 
Lawyer  I,  539,  546  (1961) ;  Ex  Parte  MuUius,  26  Wash.  2d  419, 174  P.  2d  790  (1945) ; 
Crocker  v.  Crocker,  122  Colo.  49,  219  P.  2d  311  (1950) ;  and  Leathers  v.  Leathers, 
162  Cal.  App.  2d  76S,  32S  P.  2d  S53  (195S).  But  when  adherence  to  this  rule  would 
lead  to  punishment  of  the  parent  at  the  expense  of  the  wellbeing  of  the  child,  it  is 
often  not  applied.  See  Smi;h  v.  Smith,  135  Cal.  App.  2d  100.  2S<5  P.  2d  1009  (1955) 
and  In  re  Guardianship  of  Rodgers,  100  Ariz.  209,  413  P.  2d  744  (1966). 

Subsection  (a)  extends  the  clean  hands  principle  to  cases  in  which  a  custody 
decree  has  not  yet  been  rendered  in  any  state.  For  example,  if  upon  a  de  facto 
separation  the  wife  returned  to  her  own  home  with  the  children  without  objection 
by  her  husband  and  lived  there  for  two  years  without  hearing  from  him.  and  the 
husband  without  warning  forcibly  removes  the  children  one  night  and  br;  .;;s  them 
to  another  state,  a  court  in  that  state  although  it  has  jurisdiction  after  6  months 
may  decline  to  hear  the  huband's  custody  petition.  "Wrocgfuily"  taking  under  this 
subsection  does  not  mean  that  a  "right"  has  been  violated-both  husband  and  wife 
as  a  rule  have  a  right  to  custody  until  a  court  determination  is  made-but  that  one 
party's  conduct  is  so  objectionable  that  a  court  in  the  exercise  of  its  inherent  equity 
powers  cannot  in  good  conscience  permit  that  party  access  to  its  jurisdiction. 

Subsection  (b)  docs  not  come  into  operation  unless  the  court  has  power  under 
section  14  to  modify  the  custody  decree  of  another  state.  It  is  a  codification  of 
the  clean  hands  rule,  except  that  it  difterentiates  between  (1)  a  taking  or  retention 
of  the  child  and  (2)  other  violations  of  custody  decrees.   In  the  case  of  illegal 
removal  or  retention  refusal  of  jursdiction  is  mandatory  unless  the  harm  done  to 
i-.j  .......  ^i'  a  -.:..'.  ■. '  iv-".':'.:''"-:-  :"'-re!i:h3  the  parental  misconduct.   Compare 

Smith  V.  Smith  and  In  Re  Guardiansiup  of  Rodgers,  supra;  ana  iee  In  "e  Walter. 
22S  Cal.  App.  2d  217,  39  Cal.  Rpts.  243  (1954)  where  the  court  assumed  jurisdiction 
after  both  parents  had  been  guilty  of  misconduct.  The  quahfying  word  "improp- 
erly" is  added  to  exclude  cases  in  which  a  child  is  withheld  because  of  illness  or 
other  eraergencj'  or  in  which  there  are  other  special  justii}'ing  circumstances. 

The  most  common  violation  of  the  second  category'  is  the  removal  of  the  child 
from  the  state  by  the  parent  who  has  the  right  to  custody,  thereby  frustrating  the 
exercise  of  visitation  rights  of  the  other  parent.  The  second  sentence  of  subsection 
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(b)  makes  refusal  o{  juhsdictioD  entirely  discretionary  in  this  situation  becauje  it 
depends  on  the  circuniatancca  whether  non-compUance  nith  the  court  order  is 
Benous  enough  to  warrant  the  drastic  sanction  of  denial  of  jurisdiction. 

Subioction  (c)  adds  a  financial  deterrent  to  child  stealing  and  similar  repre- 
hensible conduct. 

1  Section  9.    [Injormation  under  Oath  to  be  Submitted  to  the 

2  Court.] 

3  (a)  Every  party  in  a  custody  proceeding  in  his  first  pleading 

4  or  in  an  aSd.ivit  attached  to  that  pleading  shall  give  information 

5  under  oath  as  to  the  child's  present  address,  the  places  where  the 

6  child  has  lived  within  the  last  5  years,  and  the  names  and  present 

7  addresses  of  the  persons  with  whom  the  child  has  lived  during 

8  that  period.  In  this  pleading  or  affidavit  every  party  shall  farther 

9  declare  under  oath  whether: 

10  (1)  he  has  participated  (as  a  party,  witness,  or  in  any  other 

11  capacity)  in  any  other  litigation  concerning  the  custody  of  the 

12  same  child  in  this  or  any  other  state; 

13  (2)  he  has  information  of  any  custody  proceeding  concerning 

14  the  child  pending  in  a  court  of  this  or  any  other  state;  and 

15  (3)  he  knows  of  any  person  not  a  party  to  the  proceedings 

16  who  has  physical  custody  of  the  child  or  claims  to  have  custody 

17  or  visitation  rights  with  respect  to  the  child. 

18  (b)  If  the  declaration  as  to  any  of  the  above  items  is  in  the 

19  affirmative  the  declarant  shall  give  additional  information  under 

20  oath  as  required  by  the  court.  The  court  may  examine  the  parties 

21  under  oath  as  to  details  of  the  information  furnished  and  as  to 

22  other  matters  pertinent  to  the  court's  jurisdiction  and  the  dis- 

23  position  of  the  case. 

24  (c)  Each  party  has  a  continuing  duty  to  inform  the  court  of  any 

25  custody  proceeding  concerning  the  child  in  this  or  any  other  state 

26  of  which  he  obtained  information  during  this  proceeding. 

Comment 

It  13  important  for  the  court  to  receive  the  information  listed  and  other  pertinent 
facts  aa  early  aj  posdible  for  purposes  of  determining  lU  juriidiction,  the  joinder 
of  additional  particg,  and  the  identification  of  courts  in  other  slates  which  are  to 
be  contacted  under  various  provisions  of  the  Act.  Information  as  to  custody 
litigation  and  other  pertinent  facts  occurrmg  in  other  countries  may  also  be  elicited 
under  this  section  in  combination  with  section  23. 

1  Section  10.    [Additior^al  Parties.]    If  the  court  learns  from  in- 

2  formation  furnished  by  the  parties  pursuant  to  section  9  or  from 

3  other  sources  that  a  person  not  a  party  to  the  custody  proceeding 

4  has  physical  custody  of  the  child  or  claims  to  have  custody  or 
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5  visitation  rights  with  respect  to  the  child,  it  shall  order  that  person 

6  to  be  joined  as  a  party  and  to  be  duly  notified  of  the  pendency  of 

7  the  proceeding  and  of  his  joinder  as  a  party.  If  the  person  joined 

8  as  a  party  is  outside  this  State  he  shall  be  served  with  process  or 

9  otherwise  notified  in  accordance  with  section  5. 

Comment 

The  purpose  of  this  section  is  to  prevent  re-litigatiooa  of  the  custody  issue 
when  these  would  be  for  the  benefit  of  third  claimant.3  rather  than  the_child.  If  the 
immediate  controveray,  for  example,  is  between  the  parents,  but  relatives  inside 
or  outride  the  state  also  claim  custody  or  have  physical  custody  which  may  lead 
to  a  future  claim  to  the  child,  Ihey  must  be  brou^'ht  into  the  proceedings.  The 
courts  are  given  an  active  role  here  as  under  other  sections  of  the  .-^ct  to  seek  out 
the  necessarj*  information  from  formal  or  informal  sources. 

1  Section  11.   [Appearance  of  Parties  and  the  Child.] 

2  [  (a)  The  court  may  order  any  party  to  the  proceeding  who  is  in 

3  this  State  to  appear  personally  before  the  court,  if  that  party  has 

4  physical  custody  of  the  child  the  court  may  order  that  he  appear 

5  personally  with  the  child.] 

6  (b)  If  a  party  to  the  proceeding  whose  presence  is  desired  by  the 

7  court  is  outside  this  State  with  or  without  the  child  the  court  may 

8  order  that  the  notice  given  under  section  5  include  a  statement 

9  directing  that  parly  to  appear  personally  with  or  without  the  child 

10  and  declaring  that  failure  to  appear  may  result  in  a  decision 

11  adverse  to  that  party. 

12  (c)  If  a  party  to  the  proceeding  who  is  outside  this  Stat-e  is  di- 

13  rected  to  appear  under  subsection  (b)  or  desires  to  appear  pers-.n- 

14  ally  before  the  court  with  or  without  the  child,  the  court  may 

15  require  another  party  to  pay  to  the  clerk  of  the  court  travel  and 

16  other  necessary  expenses  of  the  party  so  appearing  and  of  the  child 

17  if  this  is  just  and  proper  under  the  circumstances. 

Comment 

Since  a  custody  proceeding  is  concerned  with  the  past  and  future  care  of  the 
child  by  one  of  the  parties,  it  is  of  vital  importance  in  most  cases  that  the  jud^e 
has  an  opportunity  to  see  and  hear  the  contestants  and  the  child.  Subsection  (a) 
authorizes  the  cour:  to  cri^r  ;!'.e  npr:c;».rancp  o?  •h^-:-'  ""r^ons  if  they  are  in  the 
state.  It  is  placed  in  brackets  because  states  which  have  such  a  provision — -c-t  02;y 
in  their  juvenile  court  laws — may  wish  to  omit  it.  Subsection  (b)  relates  to  the 
appearance  of  persons  who  are  outside  the  state  and  provides  one  method  of 
bringing  them  before  the  court;  sections  19(b)  and  20Cb)  provide  another.  Sub- 
section (c)  helps  to  finance  travel  to  the  court  which  may  be  close  to  one  of 
the  parties  and  distant  from  another;  it  may  be  used  to  equalize  the  expense  if 
this  is  appropriate  imder  the  circumstances. 
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1  Section  12.   [Binding  Force  and  Res  Judicata  Effect  of  Custody 

2  Decree.]  A  cuitody  decree  rendered  by  a  court  of  this  State  which 

3  bad  juriidiction  under  section  3  binds  all  parties  who  have  been 

4  served  in  this  State  or  notified  in  accordance  with  section  5  or  who 

5  have  submitted  to  the  jurisdiction  of  the  court,  and  who  have  been 

6  given  an  opportunity  to  be  heard.  As  to  these  parties  the  custody 

7  decree  is  conclusive  as  to  all  issues  of  law  and  fact  decided  and  as 

8  to  the  custody  determination  made  unless  and  until  that  determi- 

9  nation  is  modified  pursuant  to  law,  including  the  provisions  of  this 
10  Act. 

Comment 

This  section  doals  with  the  intra-state  validity  of  custody  decrees  which  provides 
the  bajis  for  their  interstate  recognition  and  enforcement.  The  two  prerequisites 
are  (1)  jurisdiction  under  section  3  of  this  Act  and  (2)  strict  compliance  with  due 
process  mandates  of  notice  and  opportunity  to  be  heard.  There  is  no  requirement 
for  technical  pergonal  junsdiction,  on  the  traditional  theoo'  that  custody  deter- 
minations, as  distinguished  from  support  actions  (see  section  2(2)  supro),  are 
proceedings  in  rem  or  proceedings  affecting  status.  See  Restatement  of  the  Law 
Second,  Conflict  of  Laws,  Proposed  OScial  Draft,  sections  69  and  79  (19G7) ;  and 
James,  Civil  Procedure  613  (1S65).  For  a  different  theory  reaching  the  same  result, 
see  Hazard,  A  General  Theory  of  State-Court  Jurisdiction.  1965  Supreme  Court 
Review  241.  The  section  is  not  at  variance  with  May  v.  Anderson,  345  VS.  523, 
73  S.  Ct.  840,  97  L.  Ed.  1221  (1953),  which  relates  to  interstate  recocnition  rather 
than  in-state  validity  of  custody  decrees.  See  Ehrenzweig  and  Louisell,  Jurisdiction 
in  a  Nutshell  76  (2d  ed.  196S) ;  and  compare  Reese.  Full  Faith  and  Credit  to  For- 
eign Equity  Decrees,  42  Iowa  L.  Rev.  1S3,  195  (1957).  On  May  v.  .-Anderson,  supra, 
see  comment  to  section  13. 

Since  a  custody  decree  is  nomally  subject  to  modification  in  the  interest  of  the 
child,  it  docs  not  have  absolute  finality,  but  as  long  as  it  has  not  been  modified,  it 
is  as  binding  as  a  final  judgment.  Compare  Restatement  of  the  Law  Second,  Con- 
flict of  Laws,  Proposed  Official  Draft,  section  109  (1967). 

1  Section  13.  [Recognition  of  Out-of-State  Custody  Decrees.] 

2  Th9  courts  of  this  State  shall  reccsnizo  and  enforce  an  initial  or 

3  modification  decree  of  a  court  of  another  state  which  had  assumed 

4  jurisdiction  under  statutory  provisions  substantially  in  accordance 

5  with  this  Act  or  which  was  made  under  factual  circumstances 

6  meeting  the  jurisdictional  standards  of  the  Act,  so  long  as  this 

7  decree  has  not  been  modified  in  accordance  with  jurisdictional 

8  standards  substantially  similar  to  those  of  this  Act. 

Comment 

This  section  and  sections  14  and  15  are  the  key  provbions  which  guarantee  a 
great  measure  of  security  and  stability  of  environment  to  the  "interstate  child" 
by  discouraging  relitigations  m  other  states.  See  Section  1,  and  see  Ratner,  Child 
Custody  in  a  Federal  System,  62  Mich.  L.  Rev.  795,  S2S  (1964). 
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Although  the  full  faith  and  credit  clause  may  perhaps  not  require  the  recognition 
of  out-of-6tate  custody  decrees,  the  atatea  are  free  to  recocnise  and  enforce  them. 
See  Restatement  of  the  Law  Second,  Conflict  of  Laws,  Proposed  Official  Draft, 
section  109  (1967),  and  see  the  Prefatory  Note,  supra.  This  section  declares  as  a 
matter  of  state  law,  that  custody  decrees  of  sister  states  will  be  recognized  and 
enforced.  Recognition  and  enforcement  ia  mandatory  if  the  state  in  which  the 
prior  decree  was  rendered  I)  has  adopted  thia  .\ct.  2)  has  statutory  jurisdictional 
requirementa  substantially  like  this  .4ct,  or  3)  would  have  had  jurisdiction  under 
the  facts  of  the  case  if  this  .\ct  had  been  the  law  in  the  state.  Compare  Comment, 
Ford  V.  Ford:  Full  Faith  and  Credit  to  Child  Custody  Decrees?  73  Yale  LJ.  134, 
14S  (1903). 

"Jurisdiction"  or  "jurisdictional  standards"  under  this  section  refers  lo  the 
requirements  of  section  3  in  the  case  of  initial  decrees  and  to  the  requirements  of 
sections  3  and  14  in  the  case  of  modification  decrees.  The  section  leaves  open  the 
possibility  of  discretionarj'  recognition  of  custody  decrees  of  other  states  beyond 
the  enumerated  situations  of  mandatory  acceptance.  For  the  recognition  of  cus- 
tody decrees  of  other  nations,  see  section  23. 

Recognition  is  accorded  to  a  decree  which  is  valid  and  binding  under  section  12. 
This  means,  for  example,  that  a  court  in  the  state  where  the  father  resides  will 
recognize  and  enforce  a  custody  decree  rendered  in  the  home  state  where  the 
child  hves  with  the  mother  if  the  father  was  duly  notified  and  given  enough  time 
to  appear  in  the  proceedings.  Personal  jurisdiction  over  the  father  is  not  required. 
See  comment  to  section  12.  This  is  in  accord  with  a  common  interpretation  of 
the  inconclusive  decision  in  May  v.  Anderson,  345  VS.  o2S,  73  S.  Ct.  S40,  97  L.  Ed. 
1221  (1953).  See  Restatement  of  the  Law  Second,  Confiict  of  Laws,  Proposed 
Official  Draft,  section  79  and  comment  thereto,  p.  29S  (1967).  Under  this  interpre- 
tation a  state  is  permitted  to  recognize  a  custody  decree  of  another  state  regardless 
of  lack  of  personal  jurisdiction,  as  long  as  due  process  requirements  of  notice  and 
opportunity  to  be  heard  have  been4net.  See  Justice  Frankfurter's  concurring  opin- 
ion in  May  v.  Anderson;  and  compare  Clark,  Domestic  Relations  323-25  (196S), 
Goodrich,  Onfiict  of  Laws  274  (4th  ed.  by  Scoles,  1964) ;  Stumberg,  Principles  of 
Conflict  of  Laws  325  (3rd  ed.  1963) ;  and  Comment,  The  Puzzle  of  Jurisdiction  in 
Child  Custody  Actions,  3S  U.  Colo.  L.  Rev.  541  (1966).  The  Act  emphasizes  the 
need  for  the  personal  appearance  of  the  contestants  rather  than  any  technical 
requirement  for  personal  jurisdiction. 

The  mandate  of  thia  section  could  cause  problems  if  the  prior  decree  is  a  punitive 
or  disciplinary  measure.  See  Ehrcnzweig,  Inter-state  Recognition  of  Custody 
Decrees,  51  Mich.  L.  Rev.  315,  370  (1953).  If,  for  example,  a  court  grants  custody 
to  the  mother  and  after  5  years'  of  continuous  hfe  with  the  mother  the  child  is 
awarded  to  the  father  by  the  same  court  for  the  sole  reason  that  the  mother  who 
had  moved  to  another  state  upon  remarriage  had  not  lived  up  to  the  visitation 
requirements  of  the  decree,  courts  in  other  states  may  be  reluctant  to  recognize 
the  changed  decree.  See  Berlin  v.  Berlin,  21  N.Y.  2J  371,  235  Xi;.  2d  100  (1967); 
and  Stout  v.  Pate,  120  Cal.  App.  2d  699.  251  P. id  7SS  (1953) ;  Compare  Moniz  v. 
Moniz,  142  Cal.  App.  2d  527,  20S  P.  2d  710  (1956).  Disciplinary  decree*  of  this 
typo  can  be  avoided  under  this  Act  by  enforcing  the  vl-^itation  provisions  of  the 
decree  directly  in  another  state.  See  Section  15.  If  the  original  plan  for  visitation 
docs  not  fit  the  new  conditions,  a  petition  for  modification  of  the  visiting  arrange- 
ments would  be  filed  in  a  court  which  has  jurisdiction,  that  is,  in  many  cases  the 
original  court.  See  section  14. 

1  Section  14.  [Modification  of  Custody  Decree  of  Another  State.] 

2  (a)  If  a  court  of  another  state  has  made  a  custody  decree,  a 
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3  court  of  this  State  shall  not  modify  that  decree  unless  (1)  it  ap- 

4  pears  to  the  court  of  this  State  that  the  court  which  rendered  the 

5  decree  does  not  now  have  jurisdiction  under  jurisdictional  prere- 

6  quisites  substantially  in  accordance  with  this  Act  or  has  declined  to 

7  assume  jurisdiction  to  modify  the  decree  and  (2)  the  court  of  this 

8  State  has  jurisdiction. 

9  (b)  If  a  court  of  this  State  is  authorized  under  subsection  (a) 

10  and  section  8  to  modify  a  custody  decree  of  another  state  it  shall 

11  give  due  consideration  to  the  transcript  of  the  record  and  other 

12  documents  of  all  previous  proceedings  submitted  to  it  in  accordance 

13  with  section  22. 

Comment 

Courts  which  render  a  custody  decree  normaUy  retain  contiouiTis  jun'sdiction  to 
modify  the  decree  under  local  law.  Courts  in  other  states  have  in  the  past  often 
assumed  jurisdiction  to  modify  the  out-of-state  decree  themselves  without  regard 
to  the  preexisting  jurisdiction  of  the  other  state.  See  People  ex  rel.  Halvey  v. 
Halvey,  330  UJS.  610,  67  S.  Ct.  903,  91  L.  Ed.  1133  (1947).  In  order  to  achieve 
greater  stability  of  custody  arrangements  and  avoid  forum  shopping,  s'jbscctioD  (a) 
declares  that  other  states  will  defer  to  the  continuing  jurisdiction  of  the  court  of 
another  state  as  long  as  that  state  has  jurisdiction  under  the  standards  of  tbia 
Act.  In  other  words,  all  petitions  for  modification  ore  to  be  addressed  to  the 
prior  state  if  that  state  has  sufficient  contact  with  the  case  to  satisfy  section  3.  The 
fact  that  the  court  had  previously  considered  the  case  may  be  one  factor  favoring 
its  continued  jurisdiction.  If,  however,  all  the  persons  involved  have  moved  awny 
or  the  contact  with  the  state  has  otherwise  become  slight,  modification  jurisdiction 
would  shift  elsewhere.  Compare  Ratner,  Child  Custody  in  a  Federal  System,  62 
Mich.  L.  Rev.  795,  521-2(1964). 

For  example,  if  custody  was  awarded  to  the  father  in  state  1  where  he  continued 
to  live  with  the  children  for  two  years  and  thereafter  his  wife  kept  the  children  in 
state  2  for  6-1/2  months  (3-1/2  months  beyond  her  visitation  privileges)  with  or 
without  permission  of  the  husband,  state  1  has  preferred  jurisdiction  to  modify  the 
decree  despite  the  fact  that  state  2  has  in  the  meantime  become  the  "home  state" 
of  the  child.  If,  however,  the  father  also  moved  away  from  state  1,  that  state 
loses  modification  jurisdiction  interstate,  whether  or  not  its  jurisdiction  continues 
under  local  law.  See  Clark,  Domestic  Relations  322-23  (IOCS).  Also,  if  the  father 
in  the  same  case  continued  to  live  in  state  1,  but  let  his  wife  keep  the  children  for 
several  year^  without  asserting  his  custody  rights  and  without  visits  of  the  children 
in  state  1,  modification  jurisdiction  of  state  1  would  cease.  Compare  Brengle  v. 
Hurst,  40S  S.  \V.  2d  41S  (Ky.  19GG).  The  situation  would  be  different  if  the  children 
had  been  abducted  and  their  whereabouts  could  not  be  discovered  by  the  legal 
custodian  for  several  years.  The  abductor  would  be  denied  access  to  the  court  of 
another  sta'.e  un.i.;r  section  S(b)  and  state  1  would  have  modi.'ioation  jurisdiction 
in  any  event  under  section  3(a)  (4).  Compare  Crocker  v.  Crocker,  122  Colo.  49, 
219  P.  2d  311  (1950). 

The  prior  court  has  jurisdiction  to  modify  under  this  section  even  though  its 
original  assumption  of  junsdiction  did  not  meet  the  standards  of  this  Act,  as  long 
as  it  would  have  jurisdiction  now,  that  is,  at  the  time  of  the  petition  for  modifica- 
tion. 

If  tlie  state  of  the  prior  decree  declines  to  assume  jurisdiction  to  modify  the 
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decree,  another  state  with  jurisaicllon  under  section  3  caa  proceed  with  the  case. 
That  is  not  so  if  the  pnor  court  dismissed  the  petition  on  its  merits. 

Reaped  for  the  continuing  jur:sJic;ioa  of  another  state  under  this  section  will 
serve  the  purposes  of  this  Act  only  if  the  prior  court  will  as3ume  a  corresponding 
obligation  to  make  no  changes  in  the  existing  custody  arrangement  which  are  not 
required  for  the  good  of  the  child.  If  the  court  overturns  its  own  decree  in  order 
to  discipline  a  mother  or  father,  with  whom  the  child  had  lived  for  years,  for 
failure  to  comply  with  an  order  of  the  court,  the  objective  of  greater  stability  of 
custody  decrees  is  not  achieved.  See  Comment  to  section  13  last  paragraph,  and 
cases  there  cited.  See  also  Sharpe  v.  Sharpe,  77  111.  App.  295,  222  NJE.  2d  340 
(1966).  Under  section  15  of  this  Act  an  order  of  a  court  contained  in  a  custody 
decree  can  be  directly  enforced  in  another  state. 

Under  subsection  (b)  transcipts  of  prior  proceedings  if  received  under  section 
22  are  to  be  considered  by  the  modifying  court.  The  purpose  is  to  give  the  judge 
the  opportunity  to  be  as  fully  informed  aa  possible  before  making  a  custody 
decision.  "One  court  will  seldom  have  so  much  of  the  story  that  another's  inquiry 
ij  imimportant"  says  Paulsen,  Appointment  of  a  Guardian  in  the  Conflict  of  Laws. 
45  Iowa  L.  Rev.  212,  226  (1900).  See  also  Ehrenzweig,  the  Interstate  Child  and 
Uniform  Legislation:  A  Plea  for  E\tra-Litigious  Proceedings,  64  Mich.  L.  Rev.  1. 
6-7  (1955) ;  and  Ratner,  Legislative  Resolution  of  the  Interstate  Custody  Problem: 
A  Reply  to  Professor  Currie  and  a  Proposed  Uniform  Act,  3S  S.  Cal.  L.  Rev.  1S3, 
202  (1905).  How  much  consideration  is  "due"  this  transcript,  whether  or  under 
what  conditions  it  is  received  in  evidence,  are  matters  of  local,  internal  law  which 
are  not  aflected  by  this  interstate  act. 

1  Section  15.  [Filing  and  EnfoTcement  of  Custody  Decree  of 

2  Another  State.] 

3  (a)  A  certified  copy  of  a  custody  decree  of  another  state  may  be 

4  filed  in  the  office  of  the  clerk  of  any  [District  Court,  Family  Court] 

5  of  this  State.  The  clerk  shall  treat  the  decree  in  the  same  manner 

6  as  a  custody  decree  of  the  [District  Court,  Family  Court]  of  this 

7  State.  A  custody  decree  so  filed  has  the  same  effect  and  shall  oe 

8  enforced  in  like  manner  as  a  custody  decree  rendered  by  a  court  of 

9  this  State. 

10  (b)  A  person  violating  a  custody  decree  of  another  state  which 

11  makes  it  necessar>-  to  enforce  the  decree  in  this  State  may  be 

12  required  to  pay  necessary  travel  and  other  expenses,  including 

13  attorneys'  fees,  incurred  by  the  party  entitled  to  the  custody  or 

14  his  witnesses.  .      . 

^  Omuest 

Out-of-state  custody  decrees  which  are  required  to  be  recognized  are  enforced 
by  other  states.  See  section  13.  Subsection  (a)  proiidcs  a  sixr:l:"'J  i-,i  -'^s^tiy 
method  of  cnforcerr.cnt.  It  is  derived  from  section  2  of  the  Uniform  Enforcement 
of  Foreign  Judgments  Act  of  1904,  9A  UXA.  4SC  (1965).  A  certified  copy  of. the 
decree  is  filed  in  the  appropnatc  court,  and  the  decree  thereupon  becomes  in 
effect  a  decree  of  the  state  of  filing  and  is  enforceable  by  any  method  of  enforce- 
ment available  under  the  law  of  that  state. 

The  authority  to  enforce  an  out-of-state  decree  does  not  include  the  power  to 
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modJy  it.  If  modiiicalioD  'a  desired,  the  pelitioo  must  be  directed  to  the  court 
which  baa  juhsdictioa  to  modify  under  section  11.  This  does  not  mean  that  the 
atate  of  cnforcemeot  may  not  in  an  emergency  stay  enforcement  if  there  is  danger 
of  seriouj  mistfcument  of  the  child.  See  Ratner,  Child  Custody  in  a  Federal 
System.  62  Mich.  L.  Rev.  795.  S32-33  (lOfrl). 

The  right  to  custody  for  penods  of  visitation  and  other  ptovisiona  of  a  custody 
decree  are  enforceable  in  other  states  in  the  same  manner  as  the  pnmary  right  to 
custody.  If  viJitation  privileges  provided  in  the  decree  have  become  impracucal 
upon  moving  to  another  state,  the  remedy  against  automatic  enforcement  in 
another  state  is  a  petiiioa  in  the  proper  court  to  modify  visitation  arniogements 
to  fit  the  nevr  conditions. 

Subsection  (b)  makes  it  clear  that  the  financial  burden  of  enforcement  of  a 
custody  decree  may  be  shifted  to  the  wrongdoer.  Compare  2  Armstrong,  California 
Family  Law  32S  (J966  Suppl.),  and  Crocker  v.  Crocker,  195  F.  2d  238  (1952). 

1  Section  16.  [Registry  of  Out-of-State  Custody  Decrees  and 

2  Proceedings.]  The  clerk  of  each  [District  Court,  Family  Court] 

3  shall  ruaintain  a  registry  in  which  he  shall  enter  the  following: 

4  (1)  certified  copies  of  custody  decrees  of  other  states  received 

5  for  filing; 

6  (2)  communications  as  to  the  pendency  of  custody  proceedings 

7  in  other  states ; 

8  (3)  communications   concerning   a   finding   of   inconvenient 

9  forum  by  a  court  of  another  state;  and 

10  (4)   other  communications  or  documents  concerning  custody 

H  proceedings  in  another  state  which  may  affect  the  jurisdiction  of 

12  a  court  of  this  State  or  the  disposition  to  be  made  by  it  in  a 

13  custody  proceeding. 

Comment 

The  purpose  of  this  section  is  to  gather  all  information  concerning  out-of-atate 
custody  cases  which  reaches  a  court  in  one  designated  place.  The  term  "registry" 
is  derived  from  section  35  of  the  Uniform  Reciprocal  Enforcement  of  Support  Act 
of  1953,  9C  UX.\.  61  (1967  Suppl.)  Another  term  may  be  used  if  desired  without 
affecting  the  uniformity  of  the  Act.  The  information  in  the  registry  is  usually 
incomplete  since  it  contains  only  those  documents  which  have  been  specifically- 
requested  or  which  have  otherwise  found  their  way  to  the  state.  It  is  therefore 
necessary  in  most  cases  for  the  court  to  seek  additional  information  ebewhere. 

1  Section  17.  [Certified  Copies  of  Custody  Decree.]  The  Clerk 

2  of  the  [District  Court,  Family  Court]  of  this  State,  at  the  request 

3  of  the  court  of  another  state  or  at  the  request  of  any  person  who  is 

4  affected  by  or  has  a  legitimate  interest  in  a  custody  decree,  shall 

5  certify  and  forward  a  copy  of  the  decree  to  that  court  or  person. 

1  Section  18.  [Taking  Testimony  in  Another  State.]  In  addition 

2  to  other  procedural  devices  available  to  a  party,  any  party  to  the 
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3  proceeding  or  a  guardian  ad  litem  or  other  representative  of  the 

4  child  may  adduce  testimony  of  witnesses,  including  parties  and 

5  the  child,  by  deposition  or  otherwise,  in  another  state.  The  court 

6  on  its  own  motion  may  direct  that  the  testimony  of  a  person  be 

7  taken  in  another  state  and  may  prescribe  the  manner  in  which  and 

8  the  terms  upon  which  the  testimony  shall  be  taken. 

COMMKNT 

Sectiona  IS  to  22  are  derived  from  sections  3.01  and  3.02  of  the  Unilorm  Inter- 
, state  and  Interaational  Procedure  Act,  9B  ULA.  305,  321,  325  (1966) ;  from  ideas 
•  underlying  Lhe  Uniform  Reciprocal  Enforcement  of  Support  Act;  and  from 
.  Ehrenrweig,  the  Interstate  Child  and  Uniiorm  Legislation:  A  Plea  for  E.xtraliti- 
gious  Proceedings,  &4  Mich.  L.  Rev.  1  (1965).  They  are  designed  to  fiU  the  partial 
vacuum  which  inevitably  exists  in  cases  involving  an  "interstate  child"  since  pan 
of  the  e^ential  information  about  the  child  and  his  relationship  to  other  persons 
is  always  in  another  state.  Even  thoush  jurisdiction  is  assumed  under  sections  3 
and  7  in  the  state  where  much  (or  most)  of  the  pertinent  facts  are  readily  available, 
some  important  evidence  will  unavoidably  be  ebewhere.  ' 

Section  IS  is  derived  from  portions  of  section  3.01  of  the  Uniform  Interstate 
and  International  Procedure  .\ct,  9B  UX-A.  305,  321.  The  5rst  sentence  relates  to 
depositions,  written  interrogatories  and  other  discovery  devices  which  may  be 
used  by  parties  or  representatives  of  the  child.  The  procedural  rules  of  the  state 
where  the  device  is  used  are  applicable  under  this  sentence.  The  second  sentence 
empowers  the  court  itself  to  initiate  the  gathering  of  out-of-state  evidence  which 
la  often  not  supplied  by  the  parties  in  order  to  give  the  court  a  complete  picture 
of  the  child's  situation,  especially  as  it  relates  to  a  custody  claimant  who  lives  in 
another  state. 

1  Section  19.  [Hearings  and  Studies  in  Another  State;  Orders  to 

2  Appear.] 

3  (a)  A  court  of  this  State  may  request  the  appropriate  court  of 

4  another  state  to  hold  a  hearing  to  adduce  evidence,  to  order  a  party 

5  to  produce  or  give  evidence  under  other  procedures  of  that  state, 

6  or  to  have  social  studies  made  with  respect  to  the  custody  of  a  child 

7  involved  in  proceedings  pending  in  the  court  of  this  State;  and  to 

8  forward  to  the  court  of  this  State  certified  copies  of  the  transcript 

9  of  the  record  of  the  hearing,  the  evidence  otherwise  adduced,  or  any 

10  social  studies  prepared  in  compliance  with  the  request.  The  cost 

11  of  the  services  may  be  assessed  against  the  partiea  or,  if  necessary, 

12  ordered  paid  by  the  [County,  State]. 

13  (b)  A  court  of  this  State  may  request  the  appropriate  court  of 

14  another  state  to  order  a  party  to  custody  proceedings  pending  in 

15  the  court  of  this  State  to  appear  in  the  proceedings,  and  if  that 

16  party  has  physical  custody  of  the  child,  to  appear  with  the  child. 

17  The  request  may  state  that  travel  and  other  necessary  expenses 

18  of  the  party  and  of  the  child  whose  appearance  is  desired  will  be 

19  assessed  against  another  party  or  will  otherwise  be  paid. 
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COMUE^TT 

Section  19  relates  to  assistance  sought  by  &  court  o(  the  forum  state  from  a  court 
of  another  state.  See  comment  to  section  IS.  Subsection  (a)  covers  any  kind  of 
evidentiar>'  procedure  available  under  the  law  of  the  assisting  state  which  may  aid 
the  court  in  the  requesting  state,  including  custody  investigations  (social  studies) 
if  authorized  by  the  law  of  the  other  state.  Under  what  conditions  reports  of 
social  studies  and  other  evidence  collected  under  this  subsection  are  admissible 
in  the  requesting  state,  is  a  matter  of  internal  state  law  not  covered  in  this  inter- 
state statute.  Subsection  (b)  ser\cs  to  bring  parlies  and  the  child  before  the 
requesting  court,  backed  up  by  the  assisting  court's  contempt  powers.  See  section 
11.  .  ' 

1  Section  20  [Assistance  to  Courts  of  Other  States.] 

2  '  (a)  Upon  request  of  the  court  of  another  state  the  courts  of  this 

3  State  which  are  competent  to  hear  custody  matters  may  order  a 

4  person  in  this  State  to  appear  at  a  hearing  to  adduce  evidence  or 

5  to  produce  or  give  evidence  under  other  procedures  availiable  in 

6  this  State  [or  may  order  social  studies  to  be  made  for  use  in  a 

7  custody  proceeding  in  another  state].  A  certified  copy  of  the  tran- 

8  script  of  the  record  of  the  hearing  or  the  evidence  otherwise  ad- 

9  duced  [and  any  social  studies  prepared]  shall  be  forwarded  by  the 

10  clerk  of  the  court  to  the  requesting  court. 

11  (b)  A  person  within  this  State  may  voluntarily  give  his  testi- 

12  mony  or  statement  in  this  State  for  use  in  a  custody  proceeding 

13  outside  this  state. 

14  (c)  Upon  request  of  the  court  of  another  state  a  competent  court 

15  of  this  State  may  order  a  person  in  this  State  to  appear  alone  or 

16  with  the  child  in  a  custody  proceeding  in  another  state.  The  court 

17  may  condition  compliance  with  the  request  upon  assurance  by  the 

18  other  state  that  state  travel  and  other  necessary  expenses  will  be 

19  advanced  or  reimbursed. 

Comment 

Section  20  is  the  counterpart  of  section  19.  It  empowers  local  courts  to  give  help 
to  out-of-state  courts  in  custody  cases.  See  comments  to  sections  IS  and  19.  The 
references  to  social  studies  have  been  placed  in  brackets  so  that  slates  without 
authorization  to  make  social  studies  outside  of  juvenile  court  proceedings  may 
omit  Ihem  if  they  wish.  Subsection  (b)  reaffirms  the  existing  freedom  of  persons 
within  the  United  States  to  give  evidence  for  use  in  proceedings  elsewhere.  It  is 
derived  from  section  302  (b)  of  the  Interstate  and  International  Procedure  Act, 
9B  UiA.  327  (1966). 

1  Section  21.  [Preservation   of   Documents   for    Use   in   Other 

2  States.]    In  any  custody  proceeding  in  this  State  the  court  shall 

3  preser\-e  the  pleadings,  orders  and  decrees,  any  record  that  has  been 

4  made  of  its  hearings,  social  studies,  and  other  pertinent  documents 
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5  until  the  child  reaches  [18,  21]  years  of  age.   Upon  appropriate 

6  request  of  the  court  of  another  state  the  court  shall  forward  to  the 

7  other  court  certified  copies  of  any  or  all  of  such  documents. 

Comment 

See  comments  to  sections  IS  and  19.  Documents  are  to  be  preserved  until  the 
child  is  old  enough  that  further  custody  disputes  are  unlikely.  A  loner  figure  than 
the  ones  suggested  in  the  brackets  may  be  inserted. 

1  Section  22.  [Request  for  Court  Records  of  Another  State.]  If 

2  a  custody  decree  has  been  rendered  in  another  state  concerning  a 

3  child  involved  in  a  custody  proceeding  pending  in  a  court  of  this 

4  State,  the  court  of  this  State  upon  taking  jurisdiction  of  the  case 

5  shall  request  of  the  court  of  the  other  state  a  certified  copy  of  the 

6  transcript  of  any  court  record  and  other  documents  mentioned  in 

7  section  21. 

Comment 

This  is  the  counterpart  of  section  21.  See  comments  to  sections  IS,  19,  and  f4(b). 

1  SECTio>f  23.  [International  Application.]  The  genersLl  poWcles  oi 

2  this  Act  e.xtend  to  the  international  area.   The  provisions  of  this 

3  Act  relating  to  the  recognition  and  enforcement  of  custody  decrees 

4  of  other  states  apply  to  custody  decrees  and  decrees  inolving  legal 

5  institutions  similar  in  nature  to  custody  institutions  rendered  by 

6  appropriate  authorities  of  other  nations  if  reasonable  notice  and 

7  opportunity  to  be  heard  were  given  to  all  affected  persons. 

Comment 

Not  all  the  provisions  of  the  Act  lend  themselves  to  direct  application  in  inter- 
national custody  disputes;  but  the  basic  policies  of  avoiding  jurisdictional  confiict 
and  multiple  litigation  are  as  strong  if  not  stronger  when  children  are  moved  back 
and  forth  from  one  countr>-  to  another  by  feuding  relatives.  Compare  Application 
of  Lang,  9  App.  Div.  2d  401,  193  N.Y5.  2d  763  (1959)  and  Swindle  v.  Bradley.  240 
Ark.  903,  403  S.W.  2d  63  (1966). 

The  first  sentence  makes  the  general  policies  of  the  Act  applicable  to  interna- 
tional cases.  This  means  that  the  substance  of  section  1  and  the  principles  under- 
lying provisions  like  sections  6,  7,  S,  and  14(a),  are  to  be  followed  when  some  of 
the  persons  involved  are  in  a  foreign  countrj-  or  a  foreign  custody  proceeding  is 
pending. 

The  second  sentence  declares  that  custody  decrees  rendered  in  other  nations  by 
appropriate  authorities  (which  may  be  judicial  or  administrative  tnbunals)  are 
recognized  and  enforced  in  this  country'.  The  only  prerequisite  is  that  reasonable 
notice  and  opportunity  to  be  heard  was  given  to  the  persons  affected.  It  is  also  to 
be  understood  that  the  foreign  tribunal  had  jurisdiction  under  its  o^^l  law  rather 
than  under  section  3  of  this  Act.  Compare  Restatement  of  the  Law  Second,  Con- 

26 
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Bict  of  Laws,  Proposed  Official  Draft,  sectiona  10.  92,  OS,  and  109(2)  (1967).  Com- 
pare abo  Goodrich,  Conflict  of  Laws  300-03  (4th  ed.,  ScoIm.  1964). 

1  [Section  24.  [Priority.]  Upon  the  request  of  a  party  to  a  cu3- 

2  tody  proceeding  which  raises  a  question  of  e.xistcnce  or  exercise  of 

3  jurisdiction  under  this  Act  the  case  shall  be  given  calendar  priority 

4  and  handled  expeditiously.] 

Comment 

Judicial  time  spent  in  determining  which  court  has  or  should  exercise  jurixdictioa 
often  prolongs  the  period  of  uncertainty  and  turmoil  In  a  child's  Life  more  then  is 
necessary.  The  need  for  speedy  adjudication  exists,  of  course,  with  respect  to  all 
aspects  of  child  custody  litii;ition.  The  priority  requirement  is  limited  to  juris- 
dictional questions  because  an  all  encompassing  priority  would  be  beyond  the  scope 
of  this  Act.  Since  some  states  may  have  or  wish  to  adopt  a  statutory  provision  or 
court  rule  of  wider  scope,  this  section  is  placed  in  brackets  and  may  be  omitted. 

1  Section  25.  [Severability.]  Ii  any  provision  of  this  Act  or  the 

2  application  thereof  to  any  person  or  circumstance  is  held  invalid, 

3  its  invalidity  does  not  affect  other  provisions  or  applications  of  the 

4  Act  which  can  be  given  effect  without  the  invalid  provision  or 

5  application,  and  to  this  end  the  provisions  of  this  Act  are  severable. 

1  Section  26.  [SAori  TiiJe.]  This  Act  may  be  cited  as  the  Uniform 

2  Child  Custody  Jurisdiction  Act. 

1  Sectio.v  27.  [Repeal.]  The  following  acts  and  parts  of  acts  are 

2  repealed: 

3  (1) 

4  (2) 

5  (3) 

1  Section  28.     [Time  of  Taking  Effect.]   This  Act  shall  take 

2  effect 


27 
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Progress  Under  the  Uniform  Child 

Custody  Jurisdiction  Act  and  Remaining 

Problems:  '  Punitive  Decrees,  Joint 

Custody,  and  Excessive  Modifications 

»  .■-•..-, 

Brigitte  M.  Bodenheimert 

The  Uniform  Child  Custody  Jurisdiction  Act,  adopted  by  eighteen 
states,  facilitates  the  solution  of  many  of  the  interstate  problems  of 
.  child  custody  litigation  by^ntroducing  greater  predictability  into  the 
enforcement  of  out-of-state  decrees.  There  remain  some  difficult 
areas  requiring  attention.  In  this  Article,  the  author  discusses  prob- 
lems of  interpretation  of  the  Act  and  explores  three  areas  of  acute 
difjicidty — punitive  decrees,  joint  custody,  and  excessively  modified 
custody  decrees. 

^Vhen  Professor  Barbara  Armstrong  wrote  her  important  work  on 
California  family  law  in  the  early  1950's,  child  custody  litigation  be- 
tween geographically  separated  parents  was  still  relatively  rare.'  The 
last  supplement  to  her  treatise,  published  in  1966,  reflects  a  substantial 
increase  in  interstate  custody  disputes,  including  child  stealings  by  par- 
ents.=  In  the  interim,  the  growing  mobility  of  the  population  and  the 
rising  incidence  of  family  disintegration  had  profoundly  influenced 
child  custody  law.  Professor  Armstrong  felt  a  deep  concern  for  the 
children  involved  in  such  contests.  Her  solicitude  surfaces  in  some  rare 
personal  remarks  in  an  otherwise  objective  presentation  of  the  law. 
She  applauded  one  court's  "emphasis  upon  the  child's  right  to  a  stable 
home"'  and  asserted  that  "the  well-being  of  the  child  rather  than  the 
punishment  or  reward  of  the  parent"  ought  to  guide  every  custody  case 
whether  interstate  or  domestic.''  These  wise  insights,  althoufh  seem- 
ingly self-evident,  are  still  awaiting  their  full  realization.  Indeed,  many 
of  the  problems  discussed  in  this  Article  revolve  around  Professor  Arm- 
strong's two  concerns. 


t      Professor  of  Law,  University  of  California,  Davis. 

1.  Professor  Armstrong's  chapter  on  child  custody  refers  to  only  a  few  isolated 
instances  of  such  litigation.  2  B.  Armstro.vc.  California  Fa.mily  Law  965,  1018  1058 
(1953)  (hereinafter  cited  as  2  Armstrong). 

2.  See  id.  at  308,  317-21,  324-28.  335.  338.  349.  359-62  (Supp   1966) 

3.  Id.  at  306.  i-h-  ;• 

4.  Id.  at  326. 
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The  number  of  custody  disputes  between  geographically  separated 
parents  has  continued  to  grow  enormously  in  the  last  decade.  Because 
child  custody  decrees  rendered  by  one  state  have  traditionally  not  been 
considered  final  by  the  courts  of  other  states,  custody  can  often  be  re- 
litigated  by  losing  parents  who  find  a  receptive  forum.'  Any  domestic 
divorce  involving  children  is  thus  "a  potential  interstate  rfightmare."* 
One  million  children  become  exposed  to  this  potential  nightmare  each 
year  through  their  parents'  divorces.'  .  . 

Increasingly,  legal  practitioners  are  faced  with  the  intricate  legal 
and  emotional  problems  of  clients  growing  out  of  interstate  custody  dis- 
putes: children  not  returned  after  out-of-state  visits;  conflicting  custody 
awards  in  two  states;  child  abductions  and  concealments  by  fugitive  par- 
ents; and  denials  of  visitation  rights  in  a  distant  state.'  Many  parents 
have  become  impatient  with  the  solutions  lawyers  can  offer.  They  are 
demanding  better  answers  than  the  law  now  provides.  They  are  taking 
their  concerns  to  the  media,'  and  citizens'  groups  have  sprung  up'"  to 
urge  action  by  Congress,  state  legislatures,  and  law  enforcement  offi- 
cials. Many  parents  take  the  law  into  their  own  hands  or  enlist  the 
services  of  professional  child  snatchers."  According  to  one  recent  es- 
timate. 100,000  children  are  abducted  or  detained  by  parents  or  tneir 
agents  every  year.'-  Violence  and  even  death  have  become  a  part  of 
■:  the  growing  ferocity  in  the  battle  over  children."     ■.•■.? ;V'.:':Kr»wv.  .inx-;  rr:f'  •.;;'*! 

,;-.  :.Ti^ -n/5;.-> -■>>•- .it  :r  ■-  ir    '   ■' ',  ^  '.-i    V    ^v :      -       '. :f 

5.  See  text  accompanying  notes  19-25  injra. 

6.  R.  CiuirroN,  D.  Curjue,  &  H.  Kay.  Conflict  of  Laws  840  (2d  ed.  1975) 
[hereinafter  cited  as  Cramton.  Cl/RRiE  &  Kay]. 

7.  In  1974  there  were  977.000  divorces  in  the  United  States,  with  1.12  children 
per  divorce.    In  1975  divorces  had  risen  to  1,026.000.    U.S.  Bureau  of  the  Census, 

,  Dep't  of  Commerce,  Statistical  Abstract  of  the  United  States  68  (1976). 

8.  See.  e.g..  Smith  v.  Evans.  Civ.  No.  75-8075-9  (Cir.  Ct.  Pinellas  County,  Fla. 
Dec.  5,  1975)  (After  nine  summer  visits  of  three  children  with  the  noncustodial  father 
in  Florida,  the  children  were  not  returned  to  their  mother  in  Nevada  the  tenih  year, 
and  the  father  obtained  custody  in  Florida.) 

9.  See,  e.g..  Smith,  Kidnapping  with  Impunity,  L.A.  Times,  April  19,  1976,  al  1; 
Smith.  In  Search  of  Jolie:  A  Paper  Chase.  LA.  Times,  April  20,  1976,  at  I. 

10.  E.g.,  Association  for  Parents'  Rights  (Sacramer.io,  Cal.iornia);  Chi!or>-.T  s 
Rights,  Inc.  (Washington,  DC);  Citizen's  Committee  to  Amend  Title  18,  Section  1201a 
of  the  United  States  Code  (Newhall.  California);  Fathers  Demanding  Equal  Justice 
(Los  Angeles,  California);  United  Parents  of  Absconded  Children  (Cuba,  New  York). 

11.  See,  e.g.,  Huey,  To  Man  Whose  Job  is  Child  Snatching.  End  Justifies  Means, 
Wall  St.  J.,  Mar.  24,  1976,  al  1,  col.  4  (Pacific  coast  ed.).  Kidnapping  of  children 
by  parents  and  their  agents  is  not  a  criminal  offense  under  federal  law  and  the  law  of 
some  states.  See  Comment.  Legalized  Kidnapping  of  Children  by  their  Parents,  80 
Dicx.  L.  Rev.  305,  306-09  (1976).  But  see  Cal.  Penal  Code  5  278.5  (West  Supp. 
.1977). 

'    12.     5«  123  Cong.  Rec.  H54  (daily  ed.  Jan.  4,  1977)  (remarks  of  Rep.  Moss). 
13.     See  Kidnappings:   A  Family  Affair,  Newsweek.  Oct.   18,   1976,  at  24  (father 
land  child  were  killed  in  father's  kidnapping  attempt). 
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In  response  to  this  crisis,  eighteen  states  have  adopted  the  Uniform 
Child  Custody  Jurisdiction  Act."  California  has  also  provided  public 
locating  services  to  find  abducted  children  who  are  being  concealed." 
Congress  is  considering  a  bill  which  would  complement  the  Uniform 
Act  by  requiring  the  states  to  grant  full  faith  and  credit  to  custody  de- 
crees."   In  addition,  criminal  kidnapping  laws  are  being  tightened." 

Where  the  Uniform  Act  has  been  acfopted,  it  is  beginning  to  re- 
solve many  of  the  difficulties  caused  by  interstate'  custody  disputes. 
Certain  practices  of  local  courts,  however,  prevent  transstate  solutions 
from  being  fully  effective.  For  example,  some  state  trial  courts  over- 
turn their  own  custody  decisions  so  frequently  that  it  is  difficult  for  the 
courts  of  other  states  to  accord  the  latest  local  judgment  the  degree  of 
respect  necessary  for  a  well-functioning  interstate  enforcement  sys- 
tem."   Many  local  courts  have^remained  state  or  community  oriented 

14.  See  Alaska  Stat.  §  25.30  (1977);  Cal.  Civ.  Code  §§  5150-5174  (West  Supp. 
1977);  Colo.  Rev.  Stat.  §§  14-13-101  to  126  (1973);  Del.  Code  tit.  13,  §5  1901-1925 
(Supp.  1976);  Haw.  Rev.  Stat.  §§  583-1  to  26  (Supp.  1975);  Md.  Ann.  Code,  art. 
16.  §§  184-207  (Supp.  1976);  1977  Mont.  Laws  ch.  537;  Mich.  Comp.  Laws  Ann. 
§§  600.651-673  (Supp.  1976);  1977  Minn.  Laws.  ch.  8;  N.D.  Cent.  Code  §§  14-14-1 
to  25  (I97I);  Oh.  Rev.  Stat.  §§  109.700-.930  (1975);  Wis.  Stat.  Ann.  §§  822.0I-.25 
(West  1977);  Wyo.  St.\t.  §§  20-143  to  167  (Supp.  1975).  The  most  recent  enactments 
include  Indiana  (see  3  Fa.m.  L.  Rep.  (BNA)  2511  (1977));  Iowa  (see  3  Fam.  L.  Rep. 
(BNA)  2478  (1977));  New  York  (see  3  Fam.  L.  Rep.  (BNA)  2640  (1977));  Pennsyl- 
vania (see  3  Fam.  L.  Rep.  (BNA)  2582  (1977));  Ohio  (see  3  Fam.  L.  Rep.  (BNA) 
2606  (1977)  [signed  into  law  July  26,  1977]). 

Even  before  the  Minnesota  Legislature  enacted  the  law,  the  Supreme  Court  of 
Minnesota  had  adopted  the  Uniform  Act  as  a  matter  of  judicial  policy.  Petition  of  Gib- 
lin,  232  N.W.2d  214  (Minn.  1975);  Kentucky  has  enacted  the  jurisdictional  provisions 
of  the  Act.  Ky.  Rev.  Stat.  §  403.260  (Supp.  1976).  Although  the  Texas  Family 
Code  does  not  incorporate  the  exact  language  of  the  Uniform  Act,  it  contains  provisions 
that  will  accomplish  some  of  the  Act's  major  objectives  in  a  different  manner.  Tex. 
Fam.  Code  Ann.  §  14.10  (Vernon  Supp.  1976).  See  Smith,  Commentary  on  Texas 
Family  Code:  Parent  and  Child.  8  Tex.  Tech  L.  Rev.  19,  88-91  (1976);  Comment, 
The  Jurisdiction  of  Texas  Courts  in  Interstate  Child  Custody  Disputes:  A  Functional 
Approach.  54  Texas  L.  Rev.  1003,  1038-45  (1976). 

A  number  of  decisions  in  states  that  have  not  adopted  the  Uniform  Act  evidence 
some  influence  by  the  Act.  See,  e.g..  Jolly  v.  Avery,  220  Kan.  694,  556  P. 2d  449 
(1976);  State  ex  rel.  King.  310  So.  2d  614  (La.  1975);  Muirhead  v.  District  Court,  550 
P.2d  1304  (Mont.  1976);  c/.  O'Malley  v.  O'Malley,  338  A.2d  149  (Me.  1975)  (full  faith 
and  credit  given  to  a  Connecticut  decree);  Susanne  U.N.N,  v.  Rudolf  O.O.,  393  N.Y.S. 
2d  472  (App.  Div.  1977)  (sister  state  decree  enforced  absent  extraordinary  change  in 
circumstances);  Cox  v.  Paulsen.  534  P.2d  14  (Okla.  Ct.  App.  1975)  (court  declined 
jurisdiction  to  review  a  California  decree). 

15.  Cal.  Welf.  &  Inst.  Code  §§  11478,  11478.5  (West  Supp.  1977). 

16.  H.R.  988,  95ili  Cong.,  1st  Sess.  (1977).  See  notes  141-143  infra  and  accom- 
panying text. 

17.  See.  e.g..  Cal.  PeVal  Code  §§  278,  278.5  (West  Supp.  1977).  Proposed  fed- 
eral kidnapping  legislation  is  discussed  in  the  text  accompanying  note  144  infra. 

18.  Frequent  changes  also  diminish  the  parents'  respect  for  judicial  determinations 
and  above  all  disregard  "the  child's  right  to  a  stable  home."  2  Armstrong,  supra  note 
1,  at  306  (Supp.  1966). 
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despite  the  upsurge  in  population  mobility  which  has  resulted  in  many 
divorced  parents  living  in  distant  localities.  These  courts  do  not  yet 
perceive  themselves  as  links  in  an  interstate — and  often  international — 
network  of  courts  compelled  to  work  together  to  disentangle  the  com- 
plex lives  of  children  with  geographically  separated  parents.  Once 
interstate  recognition  and  enforcement  of  custody  decrees  has  become 
the  prevailing  norm,  it  will  be  even  more  essential  for  state  trial  courts 
to  be  aware  of  the  effects  of  their  custody  decrees  on  the  outside  world, 
as  well  as  in  the  local  community.  Until  such  a  reonentation  is 
achieved  in  the  local  trial  courts,  certain  adjustments  in  the  interstate 
recognition  scheme  are  necessary  to  deal  with  the  problem. 

This  Article  first  briefly  describes  traditional  interstate  custody  law 
and  the  changes  effected  by  the  Uniform  Child  Custody  Jurisdiction 
Act.  Part  II  then  explains  how  the  Uniform  Act  is  operating  in  practice 
and  discusses  problems  in  its  interpretation.  Supplementary  state  and  i 
federal  legislation  is  examined  in  Part  III.  Finally,  the  Article  con- 
centrates on  the  interstate  problems  created  by  three  local  judicial  prac- 
tices: punitive  custody  changes,  joint  custody  decrees,  and  excessive 
modifications  of  custody  judgments. 

I 

Traditional  Law  and  Solutions  Offered  by  the 
,  - ;.    Uniform  Child  Custody  Jurisdiction  Act 

-A.     The  Traditional  Law  v.-^; 

Child  custody  conflicts  law  was  developed  by  judicial  decisions  of 
the  individual  states  without  the  benefit  of  the  full  faith  and  credit 
clause"  or  guidance  from  the  United  States  Supreme  Court.  On  the 
contrary,  the  Court  gave  the  states  carte  blanche  "to  disregard  the 
[custody]  judgment  [of  another  state],  to  qualify  it,  or  to  depart  from 
.  it  as  does  the  State  where  it  was  rendered.''^'"  The  resulting  law  is, 
as  many  commentators  have  bemoaned,  uncertain  and  unpredictable.^' 

!9.     US,  CovsT.  art.  IV,  5  1. 

20.  New  York  ex  rel.  Halvjy  v.  Halvey,  330  U.S.  610.  615  (1947).  See  also  Ford 
V.  Ford.  371  U.S.  187  (1962);  Kovacs  v.  Brewer,  356  U.S.  604  (1958). 

21.  See.  e.g..  H.  Clark,  Law  of  Domestic  Relations  326  (1968)  [hereinafter 
cited  as  Clarx);  Fain.  Custody  of  the  Children,  in  I  California  Family  Lawyer  545- 
47  (C.E.B.  1961)  [hereinafter  cited  as  Fain,  Custody]:  2  H.  Foster  &  D.  Freed,  Law 
AND  THE  Family,  New  York  553-62  (1966);  R.  Weintr^ub.  Commentary  on  the 
Conflict  of  Laws  197-99  (1971);  Ehrenzweig.  The  Interstate  Child  and  Uniform 
LeS'slalion:  A  Plea  for  Exlralitigious  Proceedings.  64  MiCH.  L.  Rev.  1,  1  (1965); 
Ratner.  Child  Custody  in  a  Federal  System.  62  Mich.  L.  Rev.  795,  798  (1974);  Com- 
ment. ConfUcting  Custody  Decrees:  In  Whose  Best  Interest?  7  DUQ  L.  Rev.  262.  266 
(1969);  Comment,  Children  in  Transit:  Child  Custody  and  the  Conflict  of  Laws.  6 
U.  Cal.  D.I_  Rev.  160,  161-62  (1973);  Comment,  The  Puzzle  of  Jurisdiction  in  Child 
Custody  Actions.  38  U.  CoLO.  L.  Rev.  541.  542-43  (1966);  Note,  Ford  v.  Ford:  Full 
Faith  and  Credit  to  Child  Custody  Decrees?  73  Yale  L.J.   134.  139  (1963).     See  gen- 
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Almost  any  state  may  take  jurisdiction  to  determine  custody,  even  if 
the  child  has  been  brought  into  the  state  to  evade  an  unfavorable  de- 
cree elsewhere  or  is  present  merely  as  a  visitor.-' 

Some  states  announce  that  they  will  accord  comity  recognition,  or 
full  faith  and  credit,  to  another  state's  judgment,  but  immediately 
qualify  that  principle  by  invoking  the  change-of-circumstances  rule  and 
requiring  an  independent  examination  of  the  facts  to  redetermine  the 
best  interests  of  the  child. =^  When  a  child  has  been  brought  to  the 
forum  state  by  a  kidnapper  or  otherwise  in  violation  of  another  state's 
judgment,  however,  a  number  of  states  will  apply  the  "clean  hands" 
rule  and  directly  enforce  the  prior  judgment  without  rehearing.'^  The 
clean  hands  rule  has  one  important  exception:  if  a  state  modifies  its 
own  custody  decree  to  give  custody  to  the  other  parent  in  order  to 
punish  'the  prior  custodian,  otiier  states  will  refuse  to  enforce  the  puni- 
tive decree. ''  ~ "~ — -r^-r— 

Whatever  principles  are  announced,  the  ultimate  decision  in  a 
great  many  cases  hinges  on  the  particular  trial  judge's  opinion  of  whose 
custody  would  be  in  the  best  interests  of  the  child,  regardless  of  any 

prior  judgment  in  another  state.     Thus,  children  are  often  tossed or 

stolen — back  and  forth  from  one  parent  to  the  other;  multistate  litiga- 
tion may  continue  until  the  fight  has  exhausted  one  parent's  financial 
or  mental  resources  or  until  the  child  is  old  enough  to  call  a  halt  to 
the  vicious  game.       .       -  


B. 


The  Uniform  Child  Custody  Jurisdiction  Act 


In  preparing  the  Uniform  Act,  the  Commissioners  on  Uniform 
State  Laws  found  that  traditional  custody  conflicts  law  had  overem- 

erally  Bodenheimer.  Judicial  and  Legislalive  Cures  for  Child  Custody  Ills.  12  Judges' 
J.  82  (1973);  Bodenheimer,  The  Rights  of  Children  and  the  Crisis  in  Ctlstody  Litiga- 
tion: Modification  of  Custody  In  and  Out  of  State,  46  U.  Colo.  L.  Rev.  495  (1975) 
[hereinafter  cited  as  Bodenheimer.  Rights  of  Children];  Bodenheimer,  The  Uniform 
Child  Custody  Jurisdiction  Act,  3  Fam.  L.Q.  304  (1969);  Bodenheimer,  The  Uniform 
Child  Custody  Jurisdiction  Act:  A  Legislative  Remedy  for  Children  Caught  in  the  Con- 
flict of  Laws,  22  Vand.  L.  Rev.  1207  (1969)  [hereinafter  cited  as  Bodenheimer,  Legisla- 
tive Remedy], 

22.  Recent  decisions  reflecting  this  problem  include  Spencer  v.  Spencer,  305  So. 
2d  256  (Fla.  App.  1974);  Roebuck  v.  Roebuck,  162  .Mont.  71,  508  P. 2d  1057  (1973); 
Mrovczynski  v.  Mrovczynski.  142  N,J.  Super.  312,  361  A.2d  554  (App.  Div.  1976)' 
Adams  v.  Bowens,  230  S.E.2d  481  (\V.  Va.  1976).  ' 

23.  See,  e.g..  Roebuck  v.  Roebuck,  162  Mont,  at  77,  508  P.2d  at  1061-62. 

24.  See,  e.g.,  Wilsonoff  v.  Wilsonoff.  514  P.2d  1264,  1268  (Alas.  1973);  Forsyth 
V.  Fc.-syth.  14  Wash.  App.  5-09,  5«  P.2d  117  (1976);  Fain,  Custody,  supra  note  21, 
at  546;  Ehrenzweig,  Interstate  Recognition  of  Custody  Decrees,  51  MiCH.  L.  Rev.  345 
(1953)  (hereinafter  cited  as  Ehrenzweig). 

25.  E.g.,  Berlin  v.  Berlin.  21  N.Y.2d  371,  235  N.E.  2d  109,  288  N.Y.S.2d  44 
(1967),  cert,  denied.  393  U.S.  840  (1968).  See  Ehrenzweig,  supra  note  24,  at  370-71. 
For  a  further  discussion  of  punitive  decrees,  see  text  accompanying  notes  148-179  infra. 
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phasizcd  the  modifiability  of  custody  decrees  at  the  expense  of  the 
child's  primary  need  for  a  stable  home  environment  and  continuing  per- 
sonal attachments.-'  The  idea  that  custody  judgments  should  always 
be  fluid  and  temporary-'  was  rejected  as  a  misconception  of  children's' 
needs  that  had  persisted  to  satisfy  the  desires  of  feuding  parents  rather 
than  the  rights  and  interests  of  children.  The  traditional  approach  had 
treated  interstate  custody  law  as  a  stepchild  of  conflicts  law  by  with- 
holding the  security  of  the  full  faith  and  credit  clause,  although  children 
need  this  constitutional  support  as  much  or  more  than  money  judgment 
creditors.-'  ■       -  -  .... 

A  growing  recognition  of  the  limited  capacity  of  a  judge  or  any 
other  professional  to  reach  the  "right"  decision  in  a  custody  case  also 
contributed  to  the  Uniform  Act.  This  is  particularly  true  when  both 
parents  are  capable  of  rearing  the  child.-"  Moreover,  the  second  or 
third  judge  relitigating  the  issue  will  rarely  have  better  answers  than 
the  first,  or  than  the  parents  themselves  whose  prior  agreement  may 
have  been  incorporated  into  the  original  decree.'" 

The  Uniform  Act  reflects  this  reorientation  of  attitudes  by  severely 
restricting  a  court's  power  to  change  custody  decrees  rendered  in  an- 
other state.  In  addition  it  seeks  to  bring  some  order  into  the  existing 
chaos  and  to  restore  the  public's  confidence  in  the  ability  of  the  law 
tosupply  solutions  to  their  problems. ''  • 

The  Uniform  Act  requires  the  courts  of  a  state  that  adopts  it  to 
recognize  and  enforce  the  custody  decree  of  another  state  if  that  state 
had  jurisdiction  to  render  the  decree.  Jurisdiction  of  the  rendering 
state  exists  and  must  be  honored  if  it  was  assumed  under  statutory 

26.  Uniform  Child  Custody  Iurisd-ction  Act,  Commissioner's  Prefatory  Note. 

27.  .y«.  <:.f.,  Kovacsv.  Brewer.  356  U.S.  604,  612  (1958). 

28.  See  Bodenheimer,  Legislative  Remedy,  supra  note  21,  at  1210,  1212. 

29.  See  Dembitz,  Beyond  Any  Discipline's  Competence.  83  Yale  L.J.  1304 
(1974).  See  also  J.  Goldstein,  A.  Freud  &.  A.  SoLNrr,  Beyond  the  Best  Interests 
Of  THE  Child  49-52.  63  (1973). 

30.  These  ideas  have  been  convincingly  articulated  by  Professor  Mnookin,  who 
slates  that  "the  determination  of  what  is  'best'  .  .  .  for  a  child  is  usually  inde^erminativi 
and  speculative":  and  that  one  of  the  few  guidelines  we  have — based  on  an  "impressive 
consensus  .  .  .  among  psychologists  and  psychiatrists" — is  the  fact  that  "continuity  and 
stability  in  relationships  are  .  .  .  important  for  children."  In  view  of  the  inevitable  un- 
certainty and  indeterminacy  of  the  best  interests  standard.  Professor  Mnookin  adds,  the 
parties  should  be  encouraged  to  work  out  their  own  resolution  of  the  custody  issue,  and 
failing  that,  "any  reform  effort  should  be  .  .  .  directed  toward  insuring  that  courts  .  .  . 
decide,  decide  promptly,  and  decide  once  and  for  all."  Mnookin,  Child-Custody  Ad- 
judication: Judicial  Functions  in  the  Face  of  Indeterminacy,  39  Law  &  CoNTEMP. 
Prob.  226  at  229,  265,  292  (1975).  On  the  use  of  counseling  to  help  parents  reach 
agreement  on  custody,  see,  e.g.,  H.  Clark,  Cases  and  Problems  on  Domestic  Re- 
lations 658  (2d  ed.  1974);  Bodenheimer,  Rights  of  Children,  supra  note  21,  at  507- 
08. 

:   ~    31.    5«  Uniform  Act,  Commissioners' Prefatory  Note. 
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Standards  substantially  in  accordance  with  those  of  the  Act,  or  if  the 
facts  of  the  case  would  justify  that  state's  jurisdiction  under  the  Act." 
The  state  that  rendered  the  decree  has  continuing  jurisdiction;'^  modi- 
fications of  custody  by  another  state  are  prohibited  unless  the  prior 
state's  jurisdiction  has  ended  or  has  been  declined  on  the  ground  of 
inconvenience  of  the  forum. ^^ 

Initial  jurisdiction  under  the  Act  is  vested  in  the  cMld's  home 
state^'  or  a  state  with  which  the  child  and  a  parent  or  other  contestant 
has  a  "significant'  connection."''  The  physical  presence  of  the  child 
and  one  contestant  does  not  m  itself  confer  jurisdiction"  unless  there 
is  a  genuine  emergency.''  Conversely,  the  physical  presence  of  the 
child  is  not  a  prerequisite  to  jurisdiction. '^  The  home  state  retains 
jurisdiction  for  at  least  6  months  after  the  child's  removal  or  depar- 
ture;" its  power  may  continue  even  after  the  6  month  period,  under 
the  "significant  connection"  provision.'"  A  state  that  lacks  subject 
matter  jurisdiction  under  the  "home  state"  or  "significant  connection" 
provisions  of  the  Act  does  not  acquire  jurisdiction  through  the  contest- 
ants' acquiescence. ■■- 

The  Act  contains  a  forum  non  conveniens  section  tailored  to  child 
custody  cases"  and  provisions  to  avoid  simultaneous  proceedings  in 
more  than  one  state.'*  Several  sections  encourage  interstate  coopera- 
tion, communication  between  courts  of  different  jurisdictions,  and 
interstate  assistance  in  factfinding  and  in  the  resolution  of  jurisdictional 
conflicts.'"     The  Act  contains  an  optional  "clean  hands"  provision  as 

32.  Uniform  Act  §§  13,  15,  Cal.  Civ.  Code  §§  5162,  5164  (West.  Supp.  1977). 
California  has  adopted  the  Uniform  Act  with  very  few  modifications.  For  the  con- 
venience of  readers,  citations  to  both  the  Uniform  Act  and  the  California  codification 
are  included.    All  the  California  provisions  may  be  found  in  the  1977  West  supplement. 

33.  See  Unifor.m  Act  §  14,  Commissioners'  Note;  ClaRk,  supra  note  21,  at  322- 
23. 

34.  U.viFORM  Act  §  14,  Cal.  Civ.  Code  §  5163. 

35.  The  home  state  is  defined  as  "the  state  in  which  the  child  immediately  preced- 
ing the  time  involved  lived  with  his  parents,  a  parent,  or  a  person  acting  as  parent,  for 
at  least  six  consecutive  months  .  .  .",  with  allowances  for  temporary  absences  and 
children  below  the  age  of  6  months.    Id.,  §  2(5),  Cal.  Civ.  Code  §  5151(5). 

36.  Id.  §   3(a)  (1),  (2),  Cal.  Civ.  Code  §  5152(1)  (a),  (b). 

37.  W.  §  3(b),  Cal.  Crv.  Code  §  5152(2). 

38.  Id.  §  3(a)(3),  Cal.  Civ.  Code  §  5152(l)(c).  On  emergency  jurisdiction, 
see  text  accompanying  notes  S9-107,  infra. 

39.  Uniform  .-Vct  §  3(c),  Cal.  Civ.  Code  §  5152(3). 

40.  Uniform  Act  §  3(a)(l)(ii),  Cal.  Civ.  Code  §  5152(l)(a)(ii). 

41.  Id.  §  3(a)(2),  Cal.  Civ.  Code  §  5152(l)(b).  The  extension  of  jurisdiction 
for  six  months  or  more  is  of  particular  importance  when  a  child  disappears  or  is  removed 
from  the  state  prior  to  a  custody  adjudication.    See  text  accompanying  notes  72-80  infra. 

42.  See  text  accompanying  notes  121-130  infra. 

43.  Unifor.m  Act  §  7,  Cal.  Civ.  Code  5  5156. 

44.  W.  §  6.  Cal.  Civ.  Code  §  5155. 

45.  Id.   §§  1.  6,  7,  16-22,  Cal.  Qv.  Code  5§  5150,  5155,  5156,  5156-5171.  See 
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a  subsidiary  deterrent  to  forum  shopping,"  although  the  recognition 
and  nonmodification  mandates  will  usually  suffice  to  deter  child  steal- 
ing or  changes  of  custody  during  visits."  The  Act  does  not  require 
reciprocity;*'  it  can  be  put  into  immediate  operation  by  each  enacting 
state.    Its  provisions  apply  to  international  as  well  as  interstate  cases." 

n 

Application  of  the  Uniform  Act 

The  case  law  presently  available"  indicates  that  the  major  objec- 
tives of  the  Act  are  being  achieved,  although  initial  lack  of  familiarity 
with  the  Act  has  produced  a  few  questionable  decisions." 

A.     Return  of  Child  after  Out-of-State  Visit 

A  child  who  visits  a  noncustodial  parent  in  a  state  not  governed 
by  the  Act  cannot  be  certain  of  returning  home,  for  a  court  of  the 
visited  state  may  transfer  custody."  This  very  real  possibility  places 
"a  premium  on  the  abuse  of  the  right  of  visitation  and  make[s]  it  diffi- 
culc  for  parties  to  agree  on  the  free  movement  oi  the  child  iro^a  one 

also  id.,  §  9,  Cal.  Civ.  Code  §  5158,  which  requires  every  party  to  inform  the  court 
as  to  prior  or  pending  custody  cases  in  other  jurisdictions;  the  obligation  to  inform  the 
court  is  a  continuing  one  covering  new  developments  during  the  current  proceedings, 
i.  46.  /</.  §  8,  Cal.  Ov.  Code  §  5157.  See  text  accompanying  notes  24-25,  Jupro. 
'  47.  If  a  court  in  another  state  has  continuing  jurisdiction,  the  forum  state  must 
defer  to  that  jurisdiction  under  section  14  of  the  Act.  As  a  rule,  therefore,  the  kidnapper 
has  no  access  to  a  court  in  another  state  even  without  the  application  of  a  clean  hands 
rule.  See  Unifor.m  Act  §  8,  Commissioners'  Note.  For  an  enlightening  comparison 
of  the  clean  hands  principle  with  the  full  faith  and  credit  principle,  see  Application  of 
Lang,  9  App.  Div.  2d  401,  193  N.Y.S.Zd  763  (1959),  all'd.  7  N.Y.2d  1029,  166  N.E.2d 
861,  200  N.Y.S.2d  71  (1960),  discussed  in  Bodenheimer,  The  tnternaiional  Kidnapping 
of  Children:  The  United  Slates  Approach.  11  Fa.m.  L.Q.  83,  88-91  (1977).  Section 
8(a)  of  the  Ijniform  Act  extends  the  clean  hands  rule  to  child  removals  prior  to  a  cus- 
tody decree.    See  text  accompanying  notes  72-80  infra. 

48.  The  Commissioners  on  Uniform  State  Laws  followed  the  example  set  by  Wis- 
consin case  law,  which  has  long  honored  the  custody  judgments  of  other  states  without 
expectation  of  reciprocity.  See,  e.g..  State  ex  rel.  Kern  v.  Kern,  17  Wis.2d  268,  116 
N.W.:d  337  (1962).  See  also  note  113  infra.  Hawaii  is  the  only  adopting  state  that 
has  added  a  reciprocity  clause.    Haw.  Rev.  Stat.  §  583-l(b)  (Supp.  1975). 

49.  UsiFOR.'^t  ACT  §  23,  Cal.  Civ.  Code  §  5172. 

50.  Because  most  enacting  stales  have  adopted  the  Act  recently,  the  number  of 
published  appellate  cases  under  the  Act  is  limited. 

51.  See,  e.g..  Nelson  v.  District  Court,  186  Colo.  381,  527  P.2d  811  (1974)  (as- 
sumption of  jurisdiction  by  a  Colorado  court  to  modify  custody  was  upheld,  three  justices 
dissenting,  even  though  the  child  was  only  visiting  in  the  state);  see  also  Giddings  v. 
Giddings,  228  N.W.2d  915,  918  (N.D.  1975),  where  the  Supreme  Court  of  North 
Dakota  pointed  out  that  the  Uniform  Child  Custody  Jurisdiction  Act  had  been  over- 
looked by  counsel. 

I    52.     See  notes  19-25  supra,  and  accompanying  text. 
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parent  to  the  other.""    The  Uniform  Act  eliminates  the  incentive  for 
such  practices. 

In  re  Custody  of  Thomas'^*  provides  a  good  example  of  the  Act's 
operation.  The  case  involved  an  8-year-old  boy  who  lived  in  Kansas 
in  the  custody  of  his  mother  under  a  Kansas  divorce  decree.  When 
the  father  moved  to  Colorado,  thC' parents  made  arrangements  permit- 
■ting  the  boy  to  visit  his  father  in  the  summer.  During  the  second  sum- 
mer visit  the. father  sought  permanent  custody  in  .a  Colorado  court. 
~The  mother  countered  with  a  motion  to  dismiss  for  lack  of  jurisdiction 
under  the  Uniform  Act,  coupled  with  a  writ  of  habeas  corpus.  The 
court  held  that  the  continuing  jurisdiction  of  Kansas  prevented  Colo- 
rado from  assuming  jurisdiction  to  modify  custody;  the  boy  was  re- 
turned to  his  mother  with  little  delay  or  expense  to  her."  In  addition 
to  the  out-of-pocket  cost  of  the  litigation,  the  boy's  father  lost  the  con- 
fidence of  his  former  wife,  making  future  visits  in  Colorado  difficult 
to  arrange. 

In  another  Colorado  case.  Custody  of  Glass,^'  the  ultimate  result 
was  the  same,  but  due  to  the  -trial  court's  insufficient  familiarity  with 
the  Uniform  Act,  more  than  a  year  elapsed  before  the  child  was  re- 
turned." The  parents  had  been  divorced  in  California,  and  the  mother 
was  awarded  custody.  She  brought  their  infant  child  to  Colorado,  the 
father's  new  residence,  for  a  visit.  When  she  telephoned  some  ten 
weeks  later  to  arrange  for  the  child's  return,  the  father  immediately 
instituted  proceedings  in  Colorado  to  secure  custody  for  himself.  The 
trial  court  awarded  custody  to  the  father."  The  appellate  court  re- 
versed, holding  that  California  retained  continuing  jurisdiction;  that  the 
Colorado  court  lacked  power  under  section  14  of  the  Uniform  Act  to 
modify  the  existing  California  decree;  and  that  the  father's  "petition 
for  custody  .  .  .  should  have  been  addressed  to  the  Superior  Court  of 
Mendocino  County,  California."" 

53.  Bergea  v.  Bergen.  439  F.2d  1008,  1015  (3d  Cir.  1971).  See  also  Nelson  v. 
District  Court,  186  Colo.  381.  527  P.2d  811  (1974)  (dissenting  opinion  of  Chief  Justice 
Pringle). 

54.  36  Colo.  App.  96,  537  P.Id  1095  (1975). 

55.  Id.  31  101.  537  P. 2d  at  1097.  Tht  Court  relied  on  various  sections  of  the  Act. 
including  section  7(g),  to  impose  the  expenses  incurred  by  the  mother  in  recovering  the 
child,  including  her  attorney's  fees,  on  the  father.  See  also  Uniform  Act,  §§  8(c), 
15(b). 

56.  36  Colo.  App.  91,  537  P.2d  IC52  (I9T5). 

57.  Id.  at  95,  537  P.2d  at  1093. 

58.  The  trial  court  had  taken  the  position  that  it  was  not  modifying  the  California 
decree  because  there  was  some  evidence,  controvened  by  the  mother,  that  she  had  volun- 
tarily relinquished  the  child  to  the  father's  custody.  Id.  at  93.  537  P.2d  at  1093.  Even 
if  the  father's  contention  had  been  proved,  California  had  exclusive  jurisdiction  under 
the  Act  to  determine  whether  custody  was  to  be  formally  changed. 

59.  Id.  at  95,  537  P. 2d  at  1094.    In  a  similar  situation,  Kentucky  returned  two 
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These  cases  demonstrate  that  the  Uniform  Act  is  capable  of 
achieving  one  of  its  most  basic  purposes.  The  interstate  enforcement 
of  custody  decrees  will  help  innumerable  children  who  under  the  tradi-' 
tional  law  were  "lost"  every  year  through  custody  changes  in  visited 
states.  This  legal  change  can  give  new  confidence  to  custodial  parents 
who  send  their  children  out  of  state  for  visits,  and  will  promote  contin- 
■  uing  contact  between  children  and  their  noncustodial  parents. 

B.     Return  of  Kidnapped  Child 

If  the  whereabouts  of  a  kidnapping  parent  are  known,  a  state 
operating  under  the  Act  can  return  the  child  to  the  custodial  parent 
expeditiously.  In  a  recent  California  case'^"  for  example,  the  father  had 
snatched  a  young  boy  from  the  Nevada  home  of  the  custodial  mjjther 
who  had  left  the  child  in  the  care  of  a  babysitter.  A  day  or  two  after 
the  kidnapping,  the  mother  traveled  to  the  California  town  where  she 
expected  her  ex-husband  to  be.  She  filed  a  certified  copy  of  the 
Nevada  decree  giving  her  custody"  and  petitioned  for  habeas  corpus. 
The   husband   was   found    and   served,   appeared   in   court,   and   was 

teen  days  had  elapsed  since  the  kidnapping. 

.  .  Had  the  father  in  this  case  cross-petitioned  for  modification  of 
Ji-custody,  California  would  have  turned  him  away  for  lack  of  jurisdic- 
'  -tion.*'  Had  he  known  about  the  new  teeth  in  California's  law,  he 
would  have  sought  modification  in  Nevada,  the  state  of  continuing  juris- 
diction, to  begin  with,  obviating  much  commotion  and  expense,  and 
above  all,  the  trauma  brought  upon  the  child  by  the  kidnapping  and 
the  habeas  corpus  proceedings. 

In  California  a  bench  warrant  may  be  used  in  lieu  of  habeas 
corpus  in  cases  of  this  kind,"  but,  as  one  judge  has  noted,  a  warrant 
should  be  used  with  great  caution  "because  this  kind  of  process  really 
does  require  an  arrest  of  the  child,  which  might  mean  confinement  in 
a  receiving  home  for  many  hours  .  .  .  .""    This  warning  is  a  welcome 

children  who  were  visiiing  msir  .a.^cr  cc  -.<  .T.o;.-.;r,  v.r.o  .-.iJ  cjs'.ody  ur.ii.-r  a  Cj.i- 
necticut  decree.  Hawley  v.  Shaver.  528  S.W.2d  669  (Ky.  1975)  (decided  under  Ken- 
tucky's enactment  of  section  3  of  the  Uniform  Act,  Ky.  Rev.  Stat.  §  403.260  (Supp. 
1975)  ).  Relying  on  California's  adoption  of  the  Uniform  Act,  a  California  Superior 
Court  reached  the  same  conclusion  in  an  international  case.  Morgan  v.  Morgan,  No. 
P289I7  (Super.  Ct.,  Santa  Clara  County,  Cal.  Sept.  16.  1975). 

60.  Order  granting  writ  of  Habeas  Corpus.  No.  204291-9  (Super.  Ct.  Fresno 
County,  Cal.  June  18.  1975)  (name  of  parties  withheld  at  request  of  attorney). 

61.  Pursuant  to  Uniform  Act  §  15,  Cal.  Crv.  Code  5  5164. 

62.  5fe  Uniform  Act  §  15,  Commissioner's  Note. 

63.  See  Cal.  Penal  Code  5§  1497-1501  (West  1970). 

64.  Address  by  Judge  Rosado,  Annual  Convention  of  California  Trial  Lawyers 
Ass'n,  San  Diego  (Nov.  11-13,  1976),  reported  in  3  Fam.  L.  Rep.  (BNA)  2068,  2069 

"    (1976). 
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reminder  to  attorneys  and  the  news  media  that  the  futility  of  parental 
kidnapping  in  the  growing  number  of  states  where  the  Uniform  Act 
is  in  force  should  be  made  known  to  the  public  so  that  children  will 
be  spared  not  only  the  agonizing  experience  of  the  kidnapping  and  its 
aftermath,  but  the  equally  traumatic  circumstances  surrounding  the 
child's  recovery  by  habeas  corpus,'  warrant,  or  other  poli'ce  action. 

> 

C-    Prolonged  Retention  of  the  Child  in  Another  State 

The  Uniform  Act  gives  jurisdiction  to  the  child's  "home  state",  de- 
fined as  the  state  in  which  the  child  has  resided  for  the  preceding  six 
months."  When  a  child  stays  in  a  state  for  six  months  or  more  as  a 
visitor  or  a  victim  of  abduction,  the  question  arises  whether  the  new 
state  has  power  to  modify  the  custody  decree.'"  The  answer  is  that 
the  Act  does  not  permit  the  second  state  to  take  jurisdiction  because 
the  paramount  jurisdiction  of  the  prior  state  continues.  Section  3  of 
the  Act,  the  basic  provision  on  subject  matter  jurisdiction,  must  be  read 
in  conjunction  with  section  14,  which  does  not  permit  modifications  by 
another  state  as  long  as  the  prior  state's  exclusive  jurisdiction  continues. 
This  is  true  whether  or  not  another  state  has  technically  become  the 
child's  home  state."  Any  other  reading  of  the  Act  would  subvert  its 
purposes  by  permitting  a  kidnapper  to  go  into  hiding  for  6  months  and 
then  seek  modification,  and  by  encouraging  a  visited  parent  to  prolong 
the  period  of  visitation  with  or  without  consent  of  the  custodial  parent 
in  order  to  seek  modification  in  the  visited  state."'  The  Act  does  not 
support  an  interpretation  which  would  encourage  the  very  evils  the 
Commissioners  on  Uniform  State  Laws  intended  to  eradicate. 

65.  See  note  35,  supra. 

66.  See  B.  Bodenheimer,  New  Developments  in  Interstate  Custody  Litigation  and 
the  Uniform  Child  Custody  Jurisdiction  Act,  Symposium,  Cal.  Trial  Lawyers  Ass'n,  June 
12.  1976,  at  129,  131  (copy  on  file  at  the  California  Law  Review). 

67.  See  Uniform  Act  §  14,  Commissioners'  Note: 

[I]f  custody  was  awarded  to  the  father  in  state   1  where  he  continued  to  live 
with  the  children  for  two  years  and  thereafter  his  wife  Vept  the  children  iQ 
state  2  for  e'i  months  (3'2  months  beyond  her  visitation  privileges)  with  or 
without  permission  of  the  husband,  state  1  has  preferred  jurisdiction  to  modify 
the  decree  despite  the  fact  that  state  2  has  in  the  meantime  become  the  "home 
state"  of  the  child. 
In  fact,  state  1  has  exclusive  jurisdiction  in  this  situation.     Cramton,  Currie,  &  K.\Y, 
supra  note  6,  at  844-45.     The  first  state  also  retains  jurisdiction  if  the  custodial  parent 
has  moved  away  with  the  children,  but  the  other  parent  remains  in  the  state  of  the  de- 
cree and  receives  visits  from  the  children  there.     See  id.  at  845,  criticizing  Turley  v. 
Griffin,  508  S.W.IU  764  (Ky.  1974). 

68.  See  particularly  the  Act's  expressed  purpose  to  "deter  abductions  and  other 
unilateral  removals  of  children  undertaken  to  obtain  custody  awards."  Uniform  Act 
5  1(a)(5),  Cal.  Ctv.  Code  §  5150(e)  (West  Supp.  1977).  Of  course,  the  state  of  the 
original  decree  may  wish  to  decline  jurisdiction  on  inconvenient  forum  grounds,  espe- 
cially if  the  child  has  been  away  for  a  long  time  and  has  made  few  visits  in  the  state. 
See  text  accompanying  notes  108-116,  in/ra. 
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While  reported  decisions  do  not  address  this  point  specifically,  the 
Colorado  Supreme  Court  in  Fry  v.  Ball  refused  jurisdiction  in  a  custody 
case  despite  the  child's  stay  in  Colorado  for  some  8  months."  On  the 
other  hand,  a  recent  Oregon  case  considered  the  children's  presence 
in  ir.y.  5:a;c  for  approximauly  20  mcr/.hj  as  one  reason  for  its  assump- 
tion of  jurisdiction  in  an  action  challenging  an  Indiana  .decree  although 
the  mother  had  wrongfully  removed  the  children  pending  the  divorce  • 
and  the  father  had  been  unable  to  locate  them."  If  the  present  wave 
of  child  stealings  and  concealments  continues,  and  parents  searching 
for  lost  children  continue  to  receive  insufficient  aid  from  law  enforce- 
ment officials,  courts  will  presumably  decline  to  follow  the  course  of 
the  Oreeon  court.  They  will  instead  return  all  children  who  are  wrong- 
fully taken  or  detained  in  violation  of  a  custody  decree,  perhaps  within 
an  outer  limit  of  3  of  4  years,  depending  up6n  the  circumstances."        > 

T,T-r.  D.     Child's  Removal  Prior  to  Proceedings 

With  the  growing  acceptance  of  the  full  faith  and  credit  principle 
in  interstate  custody  law,  the  incidence  of  child  removals  before  any 
court  proceedings  have  been  insiituced  seems  to  be  increasing. '=  Ap- 
parently some  parents  hope  that  ihey  can  keep  de  facto  custody  of  the 
child  by  moving  to  a  new  state  and  staying  away  from  the  courts.  If 
such  parents  do  attempt  to  obtain  custody  in  a  new  state  which  has 

-■'adopted  the' Uniform  Act,  they  will  be  turned  down  for  lack  of  juris- 
diction."      .,  -      ■' i\ 

The  Act  provides  that  the  home  state's  jurisdiction  continues  for 

■   some  time  after  the  child's  departure."     This  is  a  valuable  tool  en- 


69.  Fry  v.  Ball,  544  P.2d  402  (Colo.  1975),  discussed  in  text  accompanying  notes 
81-88  infra.  C/.  Wakefield  v.  Little  Light,  276  Md.  333.  347  A.2d  228  (1975)  (juris- 
diction refused  despite  child's  20  months  of  residency). 

70.  In  re  Marriage  of  Settle,  276  Or.  759,  556  P.2d  962  (1976).  The  court  found 
it  impossible,  on  the  facts  before  it,  to  reconcile  the  Acfs  purpose  of  deterring  parental 
child  abductions  with  its  second  objective  of  protecting  the  best  interests  of  the  child. 
When  a  case  presents  "an  irreconcilable  conflict  between  those  two  interests,"  the  court 
..:j  .•,,  ;•.•■:-;•  -3  -'.:'-:;•-  '•c'h  -yrposes  is  "sch'ZO-'-'er.ic."  Jd  at  76!.  356  P.2J  at 
968.  The  court's  solution  was  to  "read  the  Act  as  making  predominate  the  best  interests 
of  the  children,"  though  it  recognized  that  this  "would  put  a  premium  upon  an  improper 
removal  of  children  from  their  state  of  original  residence."    Id. 

71.  See.  e.g..  Smith.  In  Search  of  Jolie:  A  Paper  Chase.  LA.  Times.  April  20, 
1976,  at  1.  It  took  Jolie's  mother,  Mrs.  Ryan.  22  months  of  uninterrupted  search  to 
locate  and  recover  her  child.  Interview  with  Mts.  Ryan  (March  3.  1977).  C/.  In  re 
B.C.,  11  Cal.  3d  679.  523  P. 2d  244,  114  Cal.  Rptr.  444  (1974)  (children  not  returned 
to  mother  after  three  and  a  half  years  of  separation). 

72.  No  official  statistics  are  available. 

73.  See  Uniform  Act  §  3(b),  C/a.  Qv.  Code  5  5152(2);  furthermore,  the  clean- 
hands  rule  may  aso  block  their  access  to  the  courts.  Id.  5  8(a),  Cal.  Civ.  Code  5 
5157.  California  has  modified  this  section  of  the  Act.  See  note  140  infra  and  accom- 
panying text. 

74.  Uniform  ACT  5  3(a)(1),  Cal.  Civ.  Code  §  5152(l)(a).    Prompt  court  ptt)- 
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abling  the  parent  left  behind  to  obtain  an  early  adjudication  of  custody. 
This  does  not  mean  that  the  parent  in  the  home  state  will  necessarily 
or  generally  be  awarded  custody.  The  other  parent's  departure  may 
have  been  precipitated  by  intolerable  conditions  in  the  home.  In  any 
event,  the  removal  of  the  child  in  itself  ought  not  to  be  a  factor  in  the 
determination  of  custody.".  In  the'words  of  Barbara  Armstrong,  "the 
well  being  of  the  child  rather  than  the  punishment  or  reward  of  the 
parent .  .  ."  should  guide  the  custody  decision."    •   . 

.  In  order  to  avoid  preferential  treatment  of  the  parent  who  remains 
a  local  resident,  the  Act  provides  various  mechanisms  to  assure  the  pre- 
sence of  the  other  parent  at  the  hearing,  or,  short  of  that,  to  channel 
that  parent's  out-of-state  evidence  into  the  local  forum."  Under  recent 
legislation  in  California,  the  district  attorney  will  aid  in  locating  the  ab- 
sent parent  and  procuring  compliance  with  an  order  to  appear  with  the 
child  at  a  custody  hearing."  If  necessary,  custody  will  be  determined 
in  the  absence  of  the  parent  who  has  left  the  state,  as  long  as  that  parent 
is  given  proper  notice  and  an  opportunity  to  be  heard.'"  Any  resulting 
custody  decree  is  directly  enforceable  in  a  state  that  has  adopted  the 
Act.'" 

E.     Fry  v.  Ball:  Colorado  Offers  Cooperation  to  California 

••■  ■    •■  In  Fry  v.  Ball^^  the  Colorado  Supreme  Court,  faced  with  a  dis-'juiet-. 
^ing  set  of  facts,  set  in  motion  an  ingenious  cooperative  scheme,  reinvolv- 
■  ing  the  California  court  that  granted  the  original  custody  decree  and  ulti- 
mately resulting  in  a  satisfactory  solution  for  the  child. 

Scott  Fry  had  been  placed  under  the  guardianship  of  his  paternal 
grandmother  by  a  California  court  when  he  was  17  months  old.     His 

ceedings  are  advisable.  Home  stale  jurisdiction  is  retained  for  6  months  after  the  child's 
removal  and  "significant  connection"  jurisdiction  may  continue  somewhat  longer.  See 
notes  40-41,  supra,  and  accompanying  text. 

75.  See  Uniform  M/uiriace  and  Divorce  Act  5  402:  ".  .  .  The  court  shall  not 
consider  conduct  of  a  proposed  custodian  that  does  not  effect  his  relationship  to  the 
child." 

76.  2  Armstrong,  supra  note  1,  at  326  (Supp.  1966). 

77.  Uniform  Act  §5  1,  6,  7,  11,  18-20,  Cal.  Ctv.  Code  §§  5150,  5155,  5160, 
5167-69. 

78.  Cal.  Civ.  Code  §  4604  (West  Supp.  1977).  See  text  accompanying  notes 
133-140  injra. 

79.  Uniform  Act  5§  4,  5,  12.  Cal.  Crv.  Code  §§  5153,  5154,  5161  (West  Supp. 
1977). 

80.  Id.  §  15,  Cal.  Civ.  Code  §  5164.  See  People  ex  rel.  Loeser  v.  Loeser.  51 
111.  2d  567,  283  N.E.2d  884  (1972)  (Illinois,  a  nonenacting  state,  enforced  an  Indiana 
custody  award  to  the  father  by  way  of  habe.TS  corpus  without  an  evidentiary  hearing 
where  the  mother,  who  was  duly  served,  had  left  Indiana  prior  to  the  commencemeDt 
of  the  divorce  proceedings.) 

81.  544  P.2d  402  (Colo.  1975). 
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father  was  then  in  jail  awaiting  extradition  to  Oregon  on  charges  of  sell- 
ing narcotics;  his  mother  was  undergoing  Ueatment  for  heroin  addic- 
tion. Two  years  later  the  grandparents  moved  to  Colorado,  unaware 
that  California  guardianship  law  required  court  permission  to  leave  with 
the  child."  Scott's  parents  subsequently  petitioned  for  termination  of 
the  guardianship."  The  court  found  that  the  guardianship  was  no 
longer  necessary,  and  granted  the  petition."  When  tha  paVents  came 
for  the  boy  in  Colorado,  a  scuffle  ensued.  Both  parents  were  arrested 
and  charged  with  assault.  The  grandparents  then  obtained  an  ex  parte 
order  from  a  Colorado  court  restoring  physical  custody  of  Scott  to  them. 
The  parents  sued  in  the  Supreme  Court  of  Colorado  to  enjoin  the  lower 
court  from  exercising  jurisdiction  under  the  Uniform  Act. 

The  Colorado  Supreme  Court  ruled  that  the  Colorado  court  must 
defer  to  the  jurisdiction-  of  the  California  court,  following  the  Act's 
"general  policy  which  favors  the  continuing  jurisdiction  of  the  court 
rendering  the  original  custody  decree.""  Nevertheless,  the  court  felt 
that  it  was  urgent  ro  relay  to  the  California  court  certain  information 
that  had  surfaced  in  Colorado,  such  as  the  physical  violence  accompany- 
ing the  parents'  seizure  of  the  boy,  indications  that  Scott  feared  his 
father,  and  the  parents'  background  of  heroin  adi;u:ion.  The  ccurt 
noted  that  the  Uniform  Act  calls  for  "cooperation  between  courts  of 
different  states  which  will  lead  to  an  informed  decision  on  custody."" 
Accordingly,  "under  its  equity  powers,""  the  court  permitted  Scott  to 
remain  in  the  temporary  custody  of  his  grandmother  for  50  days  to  give 
her  an  opportunity  to  petition  for  modification  in  California.  If  such 
a  petition  were  not  filed  and  diligently  prosecuted,  the  grandmother's 
temporary  custody  was  to  terminate.  In  any  case,  the  Colorado  courts 
were  to  recognize  the  final  California  decree,  whatever  its  nature. 

The  grandmother  then  sought  reinstatement  of  the  guardianship 
in  California.  The  Colorado  Supreme  Court  opinion  formed  a  prom- 
inent part  of  her  pleadings.    When  it  became  known  shortly  before  trial 


82.  544  P.2d  at  404.     The  guardianship  regulation  is  conlained  in  Cal.  Prob. 

83.  The  grandmother  was  served  personally  in  Colorado  and  appeared  by  counsel. 

84.  The  probate  judge  also  took  into  consideration  the  grandmother's  departure 
without  his  permission  and  her  failure  to  appear  personally  in  the  termination  proceed- 
ings. Interview  with  Sheldon  S.  Goodman,  attorney  for  the  grandmother  (Dec.  21, 
1976). 

85.  544  P. 2d  at  406. 

86.  Id.  at  407,  referring  to  Unitorm  Act  5  1.  The  Colorado  court  declared  that 
"the  courts  of  this  state  stand  ready  lo  aid  the  [California]  Superior  Court  consistent 
with  the  letter  and  spirit  of  the  Uniform  Child  Custody  Jurisdiction  Act."    Id.  at  408. 

87.  544  P.2d  at  408.  The  Ccurt  apparently  relied  on  its  parens  patriae  or  emer- 
gency powers,  embodied  in  Uniform  Act  5  3(a)(3).  See  text  accompanying  notes  89- 
106  infra. 
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that  Scott's  mother  was  in  jail  on  drug-related  charges,  the  parties  stipu- 
lated to  an  order  providing  that  the  parents  would  move  to  Colorado 
and  establish  residence  with  the  grandparents  in  an  effort  to  reconcile. 
•  If  the  plan  of  reconciliation  should  fail,  the  order  provided  that  Cali- 
fornia would  be  deemed  an  inconvenient  forum  and  that  in  any  event 
the  .matter  would  be  transferred  to  a  Colorado  court.''  This  venture 
in  interstate  cooperation  demonstrates  how  the  Act  permits  a  court  to 
safeguard  the  child  and  still  prevent  forum  shopping  by  the  loser  in 
a  custody  contest.  The  Colorado  Supreme  Court's  wise  choice  of 
remedies  combines  temporary  protection  of  the  child  in  an  emergency 
with  an  offer  of  interstate  judicial  cooperation. 

F.     Emergency  Jurisdiction 

One  of  the  basic  tenets  of  the  Act  is  that  the  ph)sical  presence 
of  a  child  in  a  state  does  not  confer  on  that  state  jurisdiction  to  modify 
custody  if  another  state  has  jurisdiction."  Only  when  a  child  is 
stranded  or  abandoned  in  the  state,  or  there  is  an  emergency  arising 
from  mistreatment,  abuse  or  neglect,  may  the  state  where  the  child  is 
present  take  protective  measures.  The  Commissioners  intended  this 
emergency  exception  to  have  a  very  limited  scope:  "this  extraordinary 
.  jurisdiction  is  reserved  for  extraordinary  circumstances  ....  When 
■  there  is  child  neglect  without  emergency  or  abandonment,  jurisdiction 
cannot  be  based  on  this  paragraph.'"" 

This  exceptional  jurisdiction  exists  in  very  few  cases.  Naturally, 
there  will  be  attempts  to  circumvent  the  Act  by  "shouting  fire"  in  every 
conceivable  situation."  Emergency  jurisdiction  must  be  denied,  how- 
ever, when  it  is  invoked  as  a  pretext  in  order  to  reopen  a  custody  con- 
troversy.^-    Unless  judges  and  attorneys  are  constantly  alert  to  the 

88.  Slipulation  to  Transfer  of  Action  and  Order  Thereon,  In  re  Guardianship  of 
Fry,  No.  A-74196  (Super.  Ct.,  Orange  County,  Cal.  July  23.  \9'".'.  f  '  -rrcy  ':  ■'r.t 
1976  Stipulation  and  Order  is  on  file  at  the  C...\."  ■mu  L^-v  i\eview.) 

89.  U.NiFCR.M  Act  §§  3(b),  14,  and  Commissioners'  Notes,  Cal.  Civ.  Code  §§ 
5152(2).  5163.  See  Fain,  The  Interstate  Child  Custody  Problem  Revisited,  16  A.B.A. 
Fam.  L.  Newsletter  I,  11  (1975)  (hereinafter  cited  as  Fain,  Problem  Revisited]. 

90.  U.NiFORM  Act  §  3(a)(3),  Commissioners'  Note;  see  Fain.  Problem  Revisited, 
supra  note  89,  at  12. 

91.  See,  eg..  .Morgan  v.  Morgan.  No.  P2S917  (Super.  Ct.,  Santa  Clara  County,  Cal. 
Sept.  16,  1975).  (The  visited  father  claimed  an  emergency  existed  because  the  child 
needed  an  operation  on  his  foot  in  the  near  future;  held,  no  emergency  existed  since 
the  operation  could  be  performed  after  the  child"s  return  to  his  mother.) 

92.  The  Lxiuisiana  Supreme  Court  took  this  position  in  State  ex  rel.  King,  denying 
jurisdiction  where  a  father  claimed  thai  his  children,  who  he  had  brought  to  Louisiana, 
had  been  living  in  an  "injurious  environment"  in  New  York,  where  the  children's  mother 
had  custody.  "Barring  an  emergency  situation,  and  clear  statutory  authority,"  the  court 
held  that  jurisdiction  docs  not  lie  when  the  children  arc  only  temporarily  present  in  the 
stale.     310  So  2d  614,  617  (La.  1975).    Although  the  Uniform  Act  has  not  beea  adopted 
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dangers  inherent  in  misuses  of  emergency  jurisdiction  to  circumvent 
the  Act,  the  exception  could  tear  so  large  a  hole  in  the  Act  that  custody 
decrees  made  in  one  state  would  again  be  relitigated  in  other  states; 
and  the  interstate  chaos  that  the  Act  was  intended  to  remedy  would 
be  revived  and  perhaps  intensified. 

The  question,  then,  is:    What  are  legitimate  uses  of  emergency 
jurisdiction?  ,   ■ 

Clearly,  an  emergency  exists  when  a  child  is  in  immediate  danger 
from  a  source  within  the  state's  borders."  For  example,  suppose  a 
case  in  which  a  child's  parents  are  killed  in  an  accident  away  from  home 
and  the  child  survives.  A  court  in  the  state  of  the  accident  has  juris- 
diction to  place  the  child  into  a  temporary  home.  Or  suppose  that  the 
custodial  parent  travels  to  the  state  where  the  child  is  visiting  and 
threatens  the  former  spouse  and  the  child  with  violence.  Again,  the  a 
state  of  the  visit  has  power  to  intervene.  Additionally,  an  emergency 
exists  if,  prior  to  any  custody  adjudication,  a  parent  brings  the  child  to 
a  state  and  the  other  parent,  who  still  has  equal  custody  rights,  follows 
to  claim  the  child.  In  such  a  situation  the  child  has  no  parent  capable 
of  exercising  effective  parental  control;"  the  parental  feud  is  fraught 
with  danger  for  the  child  so  that  it  is  u.^r.^v  .o  ^m.c  :nj  •^.i^-.c  .j 
way  of  a  temporary  custody  order  pending  adjudication  in  the  proper 
state."  ,  -  •       ..     ■  ^.\.    ..    .,         .    .   -•    '■  :•:  ;v;,,  :;. --1 -^■■-' 

It  is  less  clear  whether  the  emergency  clause,  of  the  Act  can  apply 
■when  the  source  of  the  threatened  harm  is  in  another  state  to  which 
the  child  is  to  return.  Shortly  before  the  California  legislature  adopted 
■  the  Uniform  Act,  the  California  Supreme  Court  considered  such  a  case 
in  Ferreira  v.  Ferreira.^'  While  endorsing  the  principle  that  courts 
should  show  "great  respect  ...  for  existing  custody  decrees,"  the  court 


in  Louisiana,  it  was  mentioned  by  the  court  and  the  decisioa  furnishes  an  excellent  ex- 
ample of  the  application  of  ihe  Act's  policies. 

93.  This  is  the  traditional  basis  of  parens  patriae  jurisdiction,  which  is  codified 
in  the  Act's  emergency  exception.  Unifor.m  Act  §  3(a)(3),  Commissioners'  Note. 
See  Finlay  v.  Finlay,  240  N.Y.  429.  148  N.E.  624  (1925);  Curk.  supra  note  21,  at 
572. 

94.  The  dispute  creates  a  situation  of  neglect.  See,  e.g.,  CM..  Welf.  &  I.ssT.  Code 
i  300(a)  (West  Supp.  1977). 

95.  For  example,  after  the  parents  separate  in  an  Eastern  state,  [he  father  takes 
Ihe  children  to  California.  The  moiher  immediately  follows.  A  California  court  is 
without  jurisdiction  under  the  Act  to  adjudicate  custody  of  these  temporary  residents 
even  if  ihey  submit  to  California's  juritdiction.  But  the  presence  of  both  feuding  parents 
creates  a  situation  of  danger  for  the  child,  including  a  risk  of  violence  or  abduction,  re- 
quiring emergency  intenention.  In  such  a  situation,  a  California  court  may  award  tem- 
porary custody  to  the  parent  who  will  return  the  child  to  his  home  slate  for  adjudica- 
tion of  custody  conditional  upon  such  return.  For  a  California  decision  lo  this  effect, 
see  Balkie  v.  Balkie.  No.  D-12-38-03  (Super.  Ct..  Orange  County.  Cal.  Feb.  25,  1977). 

96.  9  Cal.  3d  824,  512  P.2d  304,  109  Cal.  Rptr.  80  (1973). 
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found  that  allegations  that  the  children  had  been  beaten  by  a  stepfather 
in  the  other  state  permitted  the  California  court  to  award  temporary 
custody  to  the  California  parent,"  and,  beyond  that,  even  allowed  the 
court  discretion  to  modify  the  out-of-state  decree  on  a  permanent 
basis.^' 

Ferreira  is  sometimes  erroneously  considered  to  be  an  application 
of  the  Act,"  but  under  the  Act'  a  different  result  would  have  been 
reached.  Allegations  like  those  made  here  would  have  been  read  with 
a  healthy  suspicion  that  shortcomings  in  child  rearing,  of  which  no 
family  is  free,  have  been  magnified,  if  not  fabricated,  to  gain  access 
to  the  forum.  As  distinguished  from  Ferreira,  the  Act  does  not  permit 
a  permanent  custody  decree  modifying  a  sister  state's  judgment, ""'  and 
its  emergency  clause  embodies  a  much  more  limited  theory  of  tempor- 
ary jurisdiction  based  on  possible  danger  to  the  child.""    , 

If  the  alleged  danger  exists  in  another  state,  the  evidence  must, 
under  the  Act,  be  exceedingly  strong  to  warrant  an  interference  with 
the  jurisdiction  of  the  other  state.  This  does  not  mean  that  the  state 
with  jurisdiction  should  not  be  informed  of  any  allegations  of  potential 
harm  to  the  child  made  in  the  courts  of  other  states.  On  the  contrary, 
the  Act  encourages  direct  communication  between  the  courts  of  differ- 
ent states.'"-    N'or  need  a  court  without  jurisdiction  sacrifice  the  child's 

97.  Id.  at  840,  512  P.2d  at  314.  109  Cal.  Rptr.  at  91.    Although  the  court  insisted 
_.that  there  must  be  "competent  proof,  as  distinguished  from  conclusory  assertions"  of 

serious  jeopardy  to  the  child,  id.  at  830,  837,  512  P. 2d  at  307,  109  Cal.  Rplr.  at  83. 
88,  the  only  evidence  offered  was  the  declarations  of  the  father,  his  attorney,  and  the 
children.  There  was  no  independent  evidence  other  than  a  local  probation  report  that 
contained  no  out-of-state  information.  Id.  at  832.  512  P.2d  at  309,  109  Cal.  Rptr  at 
85. 

98.  The  supreme  court,  however,  counseled  the  trial  court  that  "ordinarily  the 
California  court  should  .  .  .  issue  a  stay  of  the  proceedings  in  this  state  to  permit  a 
final  adjudication  in  the  state  of  the  parent  entitled  to  custody  under  existing  decrees. 
Id.  at  842,  512  P.2d  at  316.  109  Cal.  Rptr.  at  92. 

99.  For  example,  9  Unifor.m  Laws  Ann.  (West  Supp.  1977)  lists  Ferreira  among 
the  annotations  to  the  Uniform  Child  Custody  Jurisdiction  Act.  This  annotation  also 
lists  Comment,  The  Uniform  Child  Custody  lurisdiction  Act  and  the  Continuing  Im- 
portance of  Ferreira  v.  Ferreira.  62  Calif.  L.  Rev.  365  (1974).  This  Comment,  an  ex- 
cellent present.iiion  of  the  changes  made  by  the  Uniform  Act,  attributes  "continuing  im- 
portance" primarily  to  Ferrelra's  innovations  with  respect  to  the  doctrine  of  forum  non 
conveniens  in  areas  other  than  child  custody  law. 

100.  Under  the  Act  a  "court  is  not  authorized  to  modify  an  existing  custody  decree 
even  in  an  emergency  .  .  .  ."  Custody  of  Thomas.  537  P.:d  1095,  1097  (Colo.  App. 
1975).    See  also  Fain,  Problem  Revisited,  supra  note  89. 

101.  Fain,  Problem  Revisited,  supra  note  89,  at  10-13,  where  the  author  makes  a 
convincing  comparison  of  Ferreira  with  the  Act,  slating  that  "temporary  jurisdiction 
exists  only  when  the  neglect  or  abuse  is  so  serious  that,  in  lieu  of  seeking  juvenile  court 
jurisdiction,  the  Superior  Court  must  act  immediately  to  protect  the  child."  Id.  at  12. 
See  also  Crampton,  Currie  &  Kay,  supra  note  6.  at  846. 

102.  See,  e.g.,  Uniform  Act  §  1(a)(8),  Cal.  Civ.  Code  §  5150(l)(h);  Fry  v. 
Ball.  544  P.2d  402.  407  (Colo.  1975). 
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protection  when  an  immediate  crisis  exists,  as  was  the  case  in  Fry.'" 
or  in  a  case  where  evidence  of  violent  episodes  of  a  psychotic  mother 
was  presented  to  the  court.""  In  such  situations  the  court  can  retain 
temporary  jurisdiction,  leave  the  children  in  the  temporary  custody  of 
the  local  custodian,  and  initiate  procedures,  for  a  reexamination  of  the 
case  in  the  court  with  primary  jurisdiction.  If  this  is  done  under  strict 
time  constraints,  the  danger  of  temporary  local  custody,  dtagging  on  in- 
definitely is  eliminated.'"  -This  scheme,  which  was  employed  in  Fry, 
should  be  the  procedure  of  last  resort.  Prior  to  its  use,  a  court  should 
substantiate  the  allegations  of  danger.  A  court  might  request  its  pro- 
bation department  or  other  custody  investigation  unit  to  obtain  an  ex- 
peditious on-the-spot  investigation  and  report  from  its  counterpart  in 
the  state  with  jurisdiction  where  the  danger  is  alleged  to  exist.'""  Upon 
receipt  of  the  out-of-state  report  and  whate^'er  other  evidence  is  avail-^ 
able,'"'  the  Court  would  then  dismiss  the  case  for  lack  of  jurisdiction 
or,  if  the  evidence  indicates  a  danger  of  harm  to  the  child,  proceed  with 
the  Fry  scheme. 

G.     Use  of  the  Inconvenient  Forum:  Child's  Visit  in 
C:~:s  jj  Cj::.lr\:i'is  htri:M?::ci 

The  child's  temporary  presence  in  a  state  on  a  visit  does  not  confer 
custody  jurisdiction  under  the  Act.""  What  would  be  the  consequence 
if  the  visited  state  happens  to  be  the  state  of  the  original  decree  that 
continues  to  have  jurisdiction?  Would  the  noncustodial  parent  who  has 
remained  in  the  state  have  an  advantage  and  a  chance  to  gain  custody 
from  the  child's  custodian  who  has  moved  away?  It  is  generally  ac- 
knowledged that  the  unfortunate  tendency  of  courts  to  favor  the  local 
petitioner  still  persists.'"'  Thus  the  child  would  be  exposed  to  the  risk 
of  having  custody  transferred  to  the  visited  parent. 


103.  Fry  v.  Ball.  544  P.2d  402  (Colo.  1975),  discussed  in  text  accompanying  notes 
81-83,  supra. 

104.  Zillmer  v.  Zjllmer,  8  Wis.  2d  657,  100  N.W.2d  564,  rev'd  per  curiam,  lOI 
N.W.2d  703  (1960).  This  case  used  temporary  em;rgincy  j.;.-.^ii,;i.Qn,  aion;  .,iih  i  re- 
ferral of  the  litigants  to  the  prior  forum,  before  the  existence  of  the  Uniform  Act. 

105.  This  was  a  serious  loophole  under  the  former  Ferreira  formula.  Fain,  Prob- 
lem Revisited,  supra  note  89,  at  11.  Both  Fry  and  Ziltmer  imposed  strict  time  limita- 
tions on  temporary  local  custody. 

106.  Such  interstate  factfinding  is  authorized  by  Uniform  Act  5  19,  Cal.  Civ. 
Code  §  5168  (West  Supp.  1977).  Investigation  reports  from  other  states  are  not  an 
innovation  of  the  Act.  See,  e.g..  Wheeler  v.  Wheeler,  34  Cal,  App.  3d  239,  241,  109 
Cal.  r.ptr.  782,783  (1973). 

107.  The  court  in  Ferreira  suggested  affidavits  from  independent  sources  such  as 
police  departments,  public  defenders,  licensed  welfare  agencies,  doctors,  or  clergy.  9 
Cal.  3d  824,  837,  n.l5,  512  P. 2d  304.  312,  109  Cal.  Rp>r.  80,  88  (1973). 

108.  Uniform  Act  5  3(b),  C\L.  Civ.  Code  §  5152(2). 

109.  See  Fry  v.  Ball,  544  P.2d  at  407  (the  Act  "attempts  to  counteract  this  local 
advantage").     On  the  unfortunate  effects  of  "hometowning,"  see  Beck,   The  Law  of 
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Exactly  this  danger  was  present  and  almost  became  a  reality  in 
Moore  v.  Moore,^^°  had  the  Oregon  court  not  averted  it  by  a  propitious 
application  of  the  Act's  inconvenient  forum  rule.'"  An  Oregon  di- 
vorce court  had  initially  left  the  1 -year-Old  child  in  the  custody  of  her 
paternal  grandmother,  where  she  had  been  placed  by  the  juvenile  court 
because'  of  child  abuse  by  the  mother.  '  Several  months  later  the 
Oregon  court  granted  custody  to  the  father,  who  subsequently  moved 
to  Washington. with  the  child  and  his  second  wife.  More  than  two  years 
later,  the  mother,  who  had.  remained  ii'i  Ciegon,  petitioned  for  custody 
there.  She  also  appeared  in  proceedings  in  Washington  and  asked  for 
custody.  The  parents  agreed  to  an  order  in  the  Washington  proceeding 
granting  the  mother  visitation  rights.  She  brought  the  child  to  Oregon 
on  a  visit  and  then  refused  to  return  her.  The  father  sought  to  enforce 
his  custody  rights  in  Oregon,  but  in  the  meantime  an  Ore|on  -trial  court 
had  changed  custody  to  the  mother. 

The  m.ain  thrust  of  the  court's  opinion  in  Moore  was  that  Oregon's 
power  to  modify  its  own  decree  in  no  way  required  it  to  exercise  that 
power  in  all  circumstances.  It  concluded  that  under  the  specific  guide- 
lines of  the  forum  non  conveniens  provision  of  the  Uniform  Act  the 
trial  court  should  have  declined  jurisdiction  "for  a  reasonable  period 
...  to  allow  the  institution  of  an  appropriate  custodial  proceeding  by 
either  parent  in  Washington.""^  Oregon's  jurisdiction  was  held  to  be 
■'inappropriate  even  though  no  action  was  pending  in  Washington  when 
the  mother  petitioned  the  Oregon  court  for  the  custody  change."^ . 
■"  Moore  set  a  beneficial  precedent  that,  if  emulated  by  other  states, 
will  often  solve  the  problem  presented  when  the  noncustodial  parent 
is  the  only  mem'oer  of  the  family  still  residing  in  the  state  of  continuing 
jurisdiction.  If  the  child  and  the  custodial  parent  have  resided  in  a  dif- 
ferent state  for  a  considerable  period  of  time,  it  will  be  wise  in  many 
cases  to  pass  the  jurisdictional  power  on  to  the  new  state  through  the 

Child  Custody,  J.  Legal  Med.,  Jan.   1977,  at  8cc;  Fain,  Problem  Revisited,  supra  note 
89,  at  17;  Foster  &  Freed,  Children  and  the  Law.  2  Fam.  L.Q.  40,  49  (1968). 

110.  24  Or.  App.  673,  546  P.2d  1104  (1976). 

111.  U.NiFORM  ACT  §  7,  Cal.  Civ.  Code  §  5156.  Under  this  section  a  court  may. 
upon  its  own  motion  or  that  of  a  party,  decline  to  exercise  its  jurisdiction  if  it  finds 
that  another  forum  is  more  appropriate.  Factors  to  be  considered  are  whether  another 
state  is  or  recently  was  the  child's  home  state,  whether  another  state  has  a  closer  con- 
nection with  the  child  and  family,  whether  substantial  evidence  concerning  the  child's 
care  and  personal  relationships  is  more  readily  available  in  another  slate,  and  whether 
the  exercise  of  jurisdiction  by  the  forum  state  would  contravene  any  of  the  purposes 
stated  in  section  1  of  the  AcL 

112.  W.  at  680,  546  P.:d  at  1109. 

113.  The  court  also  refused  to  be  influenced  by  the  potential  lack  of  reciprocity  on 
the  part  of  the  other  state:  "(t)he  failure  of  Washington  to  have  adopted  the  Uniform 
Custody  Junsdiction  Act  ...  is  not  a  barrier."  Id.  See  note  48  supra,  and  accompany- 
ing text. 
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inconvenient  forum  rule."*  This  device  is  useful  in  many  interjuris- 
dictional situations.  It  permits  a  dismissal  as  well  as  a  stay  of  proceed- 
ings, whether  or  not  the  petitioner  is  a  resident  of  the  forum  state."' 
The  forum  non  conveniens  provision  adds  flexibility  to  some  of  the 
Act's  more  rigid  rules  and  provides  an  excellent  mechanism  to  avoid 
jurisdictional  conflict."* 

* 

H.     Enforcementof  Visitation  Rights  in  Another  State 

Under  the  Uniform  Act  visitation  rights  under  out-of-state  judg- 
ments are  enforceable  to  the  same  extent  as  primary  custody  rights. 
Upon  filing  the  custody  decree  in  another  state,  its  visitation  provisions 
become  enforceable  in  the  same  manner  as  orders  of  the  local  forum."' 
Enforcement  in  most  states  is  by  way  of  contempt  proceedings."' 

If  the  parents  have  made  specific  visitation  arrangements  before"" 
one  or  both  leave  the  home  state  and  their  agreement  is  incorporated 
into  a  court  decree,  there  will  be  little  difficulty  in  enforcing  the  decree 
out-of-state.  But  many  custody  judgments  merely  grant  "reasonable 
visitation  privileges."  Which  court  is  to  interpret  the  meaning  of  such 
a  vague  order?    It  would  seem  reasonable  to  p^rm:'.  "he  e-f,"-:!-  ;  -ta'e. 


114.  A  Kentucky  court,  faced  with  facts  similar  to  those  in  Moore,  denied  juris- 
diction to  modify  its  own  decree.  Although  the  opinion  is  cast  in  terms  of  lack  of  juris- 
dictional power,  it  may  be  explained  as  an  insufficiently  articulated  attempt  to  decline 
the  exercise  of  that  power.  Kentucky  may  have  considered  itself  an  inconvenient  forum 
after  most  family  members  had  left.     Turley  v.  Griffin,  508  S.W.2d  764   (Ky.  1974). 

-■  On  this  case  see  note  67  supra. 

115.  Uniform  Act  I  7,  Cal.  Civ.  Code  §  5156.  As  far  as  child  custody  law  is 
concerned,  the  Uniform  Act  supersedes  the  Ferreira  rule,  which  permits  only  a  stay 
when  a  California  resident  is  involved.  See  Comment,  The  Uniform  Child  Custody 
Jurisdiction  Act  and  the  Continuing  Importance  of  Ferreira  v.  Ferreira,  supra  note  99. 
The  Act  accords  equal  treatment  to  all  custody  claimants,  regardless  of  their  slate  of 
residence.    Accord,  Fain,  Problem  Revisited,  supra  note  89,  at  II,  12. 

116.  It  has  been  suggested  that  a  transfer  of  child  custody  jurisdiction  from  one 
state  court  to  another  ought  to  be  required  by  federal  legislation  or  Supreme  Court  ruling 
■~her.;ver  the  custodial  parent  moves  to  another  jurisdiction.  It  is  funher  proposed  that 
visits  of  children  under  12  with  the  other  parent  be  limited  to  their  county  of  residence. 
Hudak.  The  Plight  of  the  Interstate  Child  in  American  Courts,  9  AKRON  L.  Rev.  257, 
297-300  (1975);  Hudak,  Seize,  Run,  and  Sue:  The  Ignominy  of  Interstate  Child  Cus- 
tody Litigation  in  American  Courts,  39  Mo.  L.  Rev.  521,  547-49  (1974).  Apart  from 
the  question  of  congressional  power  to  legislate  in  this  area,  or  the  Supreme  Court's  in- 
clination to  enter  it,  such  a  rule  could  cut  off  all  contact  between  ihe  child  and  the  non- 
custodial parent.  The  inconvenient  forum  rule  is  the  sounder  mode  of  shifting  jurisdic- 
tion, when  appropriate. 

117.  The  definition  of  "custody  determination"  includes  visitation  rights.  Uniform 
ACT  §  2(2).  Cal.  Civ.  Code  §  5151(2)  (West  Supp.  1977).  For  enforcement,  see  Uni- 
form Act  5  15,  Commissioners'  Note. 

118.  See,  e.g..  Goddard,  Family  Law  Practice,  in  5  California  Practice  8   609 
,(1972). 


227 


998  CALIFORNIA  LAW  REVIEW  [Vol.  65:978 

after  listening  to  both  sides,  and  if  possible  the  child,  to  particularize 
the  visitation  provision  to  fit  the  new  geographical  situation."' 

Very  specific  visiting  schedules  present  a  somewhat  more  difficult 
problem.  Obviously  a  custodial  parent  who  has  moved  to  a  distant 
state  can  no  longer  comply  with  the  requirement  of  visits  on  weekends 
and  certain  holidays.  Visitation  provisions  by  their  ;iature  must  be 
flexible  since  they  must  frequently  be  adjusted  to  conform  to  the  chang- 
ing work  and  school  schedules  of  parents  and -children  and  must  take 
account  of  other  changes  in  family  plans,  including  changes  of  location. 
Thus  when  an  out-of-state  court  must  enforce  the  rights  in  question, 
it  should  have  authority  to  translate  the  original  in-state  visiting  sched- 
ule into  a  comparable  interstate  plan.'-"  This  could  not  include  author- 
ity to  change  the  primary  custody  rights.  Any  changes  beyond  a  read- 
justment of  the  prior  visiting  provisions  to  allow  for  geographical 
changes  must  remain  the  province  of  the  court  with  continuing  jurisdic- 
tion under  section  14  of  the  Act,  unless  the  court  declines  jurisdiction 
on  inconvenient  forum  grounds.  „.  >.   -:■..;■•.■   ".  ^'         ? 

/.     Jurisdiction  under  Uniform  Act  Not  Acquired  by 
Submission  to  Proceedings 

.  A  state  acquires  subject  matter  jurisdiction  under  the  Act  if  it 
meets  the  "home  state"  or  "significant  connection"  requirements  of  sec- 
tion 3.  Once  acquired,  jurisdiction  continues  until  all  persons  involved 
have  moved  from  the  state."'  Subject  matter  jurisdiction,  however, 
may  not  be  conferred  by  the  parties'  appearance  in  the  proceedings.'^^ 

While  dicta  in  a  number  of  cases  under  the  Act  have  intimated 
that  a  state  without  subject  matter  jurisdiction  under  the  Act  may  ac- 

119.  The  only  case  that  mentions  visitation  rights  under  the  Uniform  Act  is  Mc- 
Dowell V.  Orsini,  54  Cal.  App.  3d  951,  127  Cal.  Rptr.  285  (1976).  The  father  in  Mc- 
Dowell demanded  visitation  rights  in  a  proceeding  under  the  Uniform  Reciprocal  En- 
forcement of  Support  Act.  The  divorce  decree,  rendered  in  New  York,  had  made  no 
provision  for  custody  or  visitation.  California's  jurisdiction  to  make  a  visitation  order 
was  denied. 

120.  Post-divorce  visitation  counselling  is  helpful  to  both  courts  and  parents  in 
making  the  necessary  changes.  See,  e.g..  Conciliation  Court,  Superior  Court,  Los 
Angeles  County,  1975  Annual  Report  26-31  (1975).  Counseling  prior  to  a  parent's  de- 
parture is  preferable,  of  course,  and  would  be  more  readily  requested  if  restraints  on 
moving  and  punitive  custody  changes  were  no  longer  used  in  some  states.  See  text  ac- 
companying notes  148-179  infra. 

121.  See  Uniform  Atrr  §  14,  Commissioners'  Notes.  On  continuing  jurisdiction 
under  the  Act,  see  also  Crampton.  Currie  &  Kay.  supra  note  6,  at  844-45;  Foster  & 
Freed.  Child  Snatching  and  Custodial  Fights:  The  Case  for  the  Uniform  Child  Custody 
Jurisdiction  Act,  28  Hastings  L.J.  1011.  1019  (1977)  (hereinafter  ritr:!  s  "  r..."  gc 
Freed  I 

....     ...i,  ,.s.,  Sampseli  v.  Superior  Court,  32  Cal.  2d  763.  773,  197  P.2d  739,  746 

(1948);  F.  James,  Civil  Procedure  §  11.6,  at  536-37  (1965). 
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quire  custody  jurisdiction  through  personal  submission  to  the  proceed- 
ings,'-' neither  personal  jurisdiction  over  the  contestants  nor  their  sub- 
mission to  a  court's  jurisdiction  are  enumerated  among  the  jurisdictional 
criteria  listed  in  the  Act.'''  The  Commissioners  made  this  choice  pur- 
posefully to  advance  the  policies  of  the  Act,  as  two  common  fact  situa- 
tions will  illustrate. 

In  the  first  case,  the  father  removed  the  child  prior  to  any  custody 
proceedings  and  a  few  weeks  later  petitioned  for  custody  in  a  new  state. 
The  mother,  glad  to  learn  the  whereabouts  of  the  child  from  the  ser- 
vice of  process,  rushed  to  the  other  state  and  appeared  in  the  proceed- 
ings; but  the  father  obtained  custody.  Under  the  Act,  the  mother's 
submission  to  the  jurisdiction  of  a  state  where  the  child  was  merely  pre- 
sent did  not  give  subject  matter  jurisdiction  to  the  court;  no  enacting 
state  is  required  to  honor  the  resulting  decree^  » 

The  second  case  involves  an  award  of  custody  to  the  father  in  the 
child's  home  state.  The  mother,  who  had  moved  to  another  state,  ap- 
plied for  a  change  of  custody  in  that  state  while  the  child  was  visiting 
her.  The  father  appeared  in  the  proceedings.  If  the  mother  gained 
custody,  this  decree  is  not  binding  on  any  enacting  state:  Tr.c  .isited 
state  had  no  jurisdiction  to  modify  the  decree  of  the  state  with  contin- 
uing jurisdiction.'-* 

-If  the  law  were  otherwise,  it  would  keep  courts'  doors  open  to 
forum  shoppers  and  child  abductors,  who  could  achieve  their  purposes 
by  luring  a  concerned  parent  into  submitting  to  another  state's  juris- 
diction.   The  Uniform  Act  guards  against  such  occurrences  through  the 
■'  restrictive  scope  of  its  subject  matter  jurisdiction. 

Surprisingly,  Smith  v.  Superior  Court,^-'  California's  first  pub- 
lished decision  under  the  Act,  struggles  with  the  concepts  of  subject 
matter  jurisdiction  in  a  case  where  California  clearly  had  continuing 
custody  jurisdiction.  The  parties'  marriage  was  dissolved  in  California 
and  custody  of  their  2-year-oId  daughter  was  awarded  to  the  mother, 
with  visitation  rights  to  the  father.     Both  parties  remarried.     Mother 

123.  E.g.,  Nelson  v.  District  Court,  186  Colo.  381,  387.  527  P.2d  811.  814  (1974); 
Moore  v.  Moore.  24  Or.  App.  673,  678,  546  P.2d  1104,  1107  (1976);  Brooks  v.  Brooks, 
20  Or.  App.  43,  50,  530  P.2d  547.  551  (1975). 

124.  The  source  of  the  confusion  appears  to  be  the  jurisdictional  criteria  of  the 
Second  Restatement  of  Conflict  of  Laws,  which  lists  "persona!  jurisdiction  over  the  per- 
sons engaged  in  the  custody  controversy"  as  one  alternative  basis  for  subject  matter  juris- 
diction. Restatement  (Second)  ok  CoNFLtCT  of  L*ws  §  79(c)  (1971).  See  also 
Sampsell  v.  Superior  Court,  32  Cal.  2d  763,  197  P.2d  739  (1948),  on  which  the  Restate- 
ment provision  is  based.  The  Restatement  criteria  were  not  accepted  by  the  Commis- 
sioners on  Uniform  State  Laws  in  drafting  the  Act.  See  Foster  &  Freed,  supra  note 
121,  at  1023. 

125.  Uniform  Act.  5  14,  Cal.  Civ.  Code  §  5163. 

126.  68Cal.  App.  3d457,  137  Cal.  Rplr.  348  (1st  Dist.  1977). 
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and  daughter  moved  to  Oregon  with  the  child's  stepfather,  but  contacts 
between  the  child  and  her  father  in  California  continued.  Several 
years  after  moving  to  Oregon  the  mother  entered  into  a  stipulation  with 
the  father  particularizing  the  latter's  visitation  rights.  At  the  request 
of  both  parties  the  California  court  modified  its  decree  in  accordance 
■with  the  stipulation.  Upon. the  mother's  failure  to  comply  with  one  of 
the  new  visiting  provisions,  the  court  found  her  in  contempt.  The 
mother  contended  that  California  lacked  jurisdiction  to  enter  the  modi- 
fication decree  or  to  hold  her  in  contempt.  The  appellate  court  upheld 
the  trial  court's  jurisdiction.  Although  the  Uniform  Act  does  not  alter, 
but  in  fact  builds  on  the  time-honored  rule  that  custody  jurisdiction 
once  acquired  continues,'-'  the  appellate  court  reached  this  conclusion 
only  via  the  circuitous  route  of  considering  both  subject  matter  jurisdic- 
tion under  the  Act  and  the  possible  significance  of  .the  mother's  sub- 
mission to  the  personal'jurisdiction  of  California. 

The  decision  in  Smith  is  nevertheless  valuable  because  it  confirms 
that  "The  Act,  of  course,  generally  concerns  subject  matter  jurisdiction 
.  .  .  and  not  jurisdiction  over  the  persons  of  the  parents,"'-'  and  that 
submission  of  the  parties  to  a  forum  dees  not  corier  jurisdiction  under 
the  Act.'-' 

It  should  be  added  for  purposes  of  clarification  that  under  the  Act 
personal  jurisdiction  over  each  party  is  not  a  prerequisite.  Once  sub- 
ject matter  jurisdiction  has  been  established,  the  resulting  custody  de- 
cree binds  all  parties,  as  long  as  due  process  requirements  of  notice 
and  opportunity  to  be  heard  have  been  met."" 

Ill 

Supplemental  Legislation 

A .     Californ  ia  Par  en  t  Locator  Act 

One  particularly  disturbing  aspect  of  child  custody  disputes,  the 
concealment  of  children  by  their  parents,  is  not  addressed  by  the  Uni- 


117.  The  coun  is  in  error  when  it  assumes  that  the  provisions  of  the  Uniform  Act. 
a  special  statute,  are  in  conflict  with  CaL.  Ov.  Pkoc.  Code  §  410.50(b)  (West  1973) 
providing  that  "Jurisdiction  of  the  court  over  the  parties  and  the  subject  matter  of  an 
action  continues  throughout  subsequent  proceedings  in  the  action."  68  Cal.  App.  3d  at 
461,  137  Cal.  Rptr.  at  351.  The  Act  is  entirely  consistent  with  the  quoted  section; 
neither  does  it  abrogate  Cal.  Civ.  Code  §  4809  (West  1970)  requiring  notice  to  the 
parties  when  a  court  exercises  its  continuing  jurisdiction  over  child  custody.  See  note 
121  supra. 

128.  68  Cal.  App.  3d  at  461,  137  Cal.  Rptr.  at  351  (italics  in  original). 

129.  W.  at  464-65  n.3.  137  Cal.  Rptr.  at  353. 

130.  Uniform  Act  §  12,  Cau  Ov.  Code  §  5161,  and  Commissioners'  Notes.  See 
also  U.viFORM  Act  §  13,  Commissioners'  Notes;  Bodenheimer,  Legislative  Remedy, 
supra  note  21,  at  1231-35. 
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form  Act.  Although  there  are  no  official  statistics  on  parental  child 
concealments,  their  number  appears  to  be  growing,  judging  from  cur- 
rent publicity,  the  activities  of  detectives  and  professional  child  snatch- 
ers,  the  formation  of  citizens'  groups  by  those  who  have  experienced 
such  a  calamity,  and  the  author's  personal  observations'.""  The  Act 
fails  j^o  provide  a  mechanism  for  detecting  the  whereabouts  of  a  parent 
who  has  disappeared  with  a  child  either  before  or  after  custody  adjudica- 
tion.'^^   California  has  fillfcd  this  gap.  •; 

Because  the  services  of  private  investigators  are  too  expensive  for 
most  parents  and  because  such  investigators  lack  access  to  many  im- 
portant sources  of  information,  the  California  Legislature  passed  a 
parent  locator  act  in  1976."^  This  statute  charges  local  district  attor- 
neys with  the  responsibility  of  locating  absenl ^parents  and  children."* 
If  cOTtody  has  not  yet  been  adjudicated,  the  district  attorney  is  to  prc2 
cure  the  absent  parent's  compliance  with  a  court  order  to  appear  with 
the  child  for  a  custody  determination."'  If  the  absconding  parent  has 
violated  an  existing  custody  decree,  the  district  attorney  is  to  assist  in 
its  enforcement."*  The. district  attorney  acts  on  behalf  of  the  court, 
not  as  the  representative  of  a  party."'  To  c^t^/  out  this  function,  the 
district  attorney  has  the  use  of  the  state  parent  locator  serMue,  -.vnioh 
was  initially  established  to  enforce  delinquent  child  support  decrees, 
and  may  obtain  further  information  from  the  parent  locator  service  of 

131.  See  notes  9-11,  supra.  One  estimate  is  that  there  are  23,000  outright  kid- 
nappings by  parents  per  year.  The  cost  of  locating  a  kidnapped  child  is  said  to  range 
from  $5,000  to  $10,000.  Oakland  Tribiine,  Jan.  30,  1977,  Parade  Magazine,  at  4.  The 
higher  estimate  of  100,000  children  illegally  removed,  see  text  accompanying  note  19 
supra,  includes  retentions  after  visits,  probably  the  most  widespread  method  of  taking 
children  from  their  custodial  parents,  see  text  accompanymg  notes  52-53  supra,  and 
predecree  child  removals,  see  text  accomoanyi''g  note  72  supra. 

132.  Custody  proceedings  in  the  child's  home  state  can  and  should  be  instituted 
promptly  under  Uniform  Act  §  3(a)(l)(ii),  but  a  resulting  decree  cannot  be  enforced 
in  another  slate  until  the  whereabouts  of  the  child  are  known.  Cj.  Greenberg  v.  Green- 
berg,  81  Misc.  2d  ISO.  365  N.Y.S  2d  400  (Sup.  Ct.  1975)  (noncustodial  mother  who 
disappeared  with  the  child  was  adjudged  in  contempt  in  absentia;  the  judgment  included 
2n  order  for  corprfitr- ?-t  and  imprisonment). 

133.  Ch.  1399,  1976  Cal.  Legis.  Serv.  6114  (West)  (codified  in  Cal.  Cry.  Code 
5§  4600.1.  4604,  4505.  5157,  5160,  5169  (West  Supp.  1977),  Cal.  Welf.  &  iNST.  Code 
55  11478,  11478.5  (West  Supp.  1977),  and  Cal.  Penal  Code  §§  278.  278.5  (West  Supp. 
1977);  repealing  Cal.  Civ.  Code  §  198  and  Cal.  Penal  Code  §§  278,  279).  The  Act 
was  preceded  by  a  study  and  report  to  the  legislature  by  the  Department  of  Justice.  Cal. 
Dep't  of  Justice.  Report  to  the  LegislatureACR  236  (1975).  The  Legislature  did  not 
adopt  all  the  Report's  recommendations. 

134.  Cal.  Civ.  Code  §§  4604(a),  (b)  (West  Supp.  1977). 

135.  Id.   5  4604(a). 

136.  Id.   §  4604(b). 

137.  Id.  §  4604(c).  The  expenses  of  the  district  attorney,  including  expenses  in- 
curred in  a  sister  state,  are  paid  by  the  state,  subject  to  reimbursement,  if  appropriate, 
by  cither  or  both  parties.    Id.  §  4605. 


231 


1002  CALIFORNIA  LAW  REVIEW  [Vol.  65:978 

the  United  States  Department  of  Health,  Education  and  Welfare.'" 
Once  this  program  is  fully  implemented  and  energetically  pursued,  it 
should  be  successful  in  finding  many  children  living  as  fugitives  with 
abducting  parents.  In  addition,  the  Locator  Act  tightens  the  criminal 
law  on  child  abductions  by  parents  and,  others,  permitting  these  of- 
fenses' to  be  treated  as  felonies.'"  The  Locator  Act-  also  amends  a 
few  provisions  of  the  Uniform  Act.  'It  provides,  among  other  things, 
that  a  California  court  presented  with  a  petition  to' modify  the  custody 
decree  of  another  state  by  a  person  in  possession  of  the  child  must 
notify  the  person  with  legal  custody  and  the  prosecuting  attorney  in  the 
other  state  so  that  the  child  can  be  returned  to  the  legal  custodian.'" 

B .     Proposed  Federal  L  egisladon 

In  January,  1977  Congressmen  Moss  and  Edwards  introduced  a 
bill  in  the  House  of  Representatives  which  would  grant  full  faith  and 
credit  to  custody  decrees.'*'  This  bill,  H.R.  988,  would  require  each 
state  to  enforce  the  custody  orders  of  other  states.  Modification  peti- 
tions are  to  be  addressed  to  the  court  of  the  state  that  rendered  the 
original  decree.  If  that  judicial  authority  no  longer  has  or  declines  to 
exercise  jurisdiction,  a  modification  request  may  be  directed  to  a  state 
that  has  jurisdiction  under  its  own  law.'" 

H.R.  988  is  designed  to  complement  the  Uniform  Act.'*'  If  en- 
acted, it  would  accomplish  on  a  nationwide  level  one  of  the  major  pur- 
poses of  the  Act,  that  is,  the  recognition  of  out-of-state  custody  decrees. 
It  would  also  encourage  states  to  adopt  the  Uniform  Act,  because  the 
Act's  provisions  relating  to  custody  jurisdiction,  the  enforcement  of 
sister  state  orders,  and  interstate  judicial  assistance  and  cooperation 
dovetail  with  the  federal  bill. 


138.  Cal.  Welf.  &  Inst.  Code  §§  11478,  11478.5  (West  Supp.  1977). 

139.  See  Cal.  Penal  Code  §§  278,  278.5  (West  Supp.  1977). 

140.  Cal.  Civ.  Code  §  5157  (West  Supp.  1977).  Under  this  amendment,  the  court 
is  to  advise  a  petitioner  who  is  refused  access  to  a  California  court  under  section  5157 
(U.NiFORM  Act  §  8)  or  under  section  5163  (Uniform  Act  §  14)  that  any  petition 
for  modification  of  custody  must  be  directed  to  the  appropriate  court  of  'he  st?!e  •"?:;: 
has  continuiris  jurisdiction.  The  amendment  also  auas  a  provision  relating  to  child  re- 
movals prior  to  a  custody  decree.  Cal.  Civ.  Code  §  5157(3)  (West  Supp.  1977). 
The  Locator  Act  also  amends  Cal.  Ov.  Code  §§  5160(1)  and  5169(3)  (West  Supp. 
1977)  (Uniform  .-^ct  §§  11(a)  and  20(c)),  legarding  orders  to  appear  in  custody  pro- 
ceedings, by  authorizing  the  issuance  of  a  warrant  of  arrest  under  some  circumstances 
to  secure  the  appearance  of  the  person  who  has  physical  custody  of  the  child. 

141.  See  123  Cong.  Rec.  H54  (daily  ed.  Jan.  4,  1977)  (remarks  of  Pep.  Moss). 
The  bill's  sponsors  incl'jded  25  other  representatives;  an  identical  bill,  numbered  H.R. 
989.  has  been  introduced  to  accomodate  cosponsors. 

142.  H.R.  988.  95ih  Cong.,  1st  Sess.  (1977).  The  bill  would  exercise  congres- 
sional power  to  legislate  granted  by  the  full  faith  and  credit  clause  of  ihe  Constitution. 
IJ..  introductory  clause. 

143.  See  123  CoNC.  Rec.  H54  (daily  ed.  Jan.  4.  1977)  (remarks  of  Rep.  Moss). 
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Another  possible  federal  supplement  to  the  Uniform  Act  is  an 
amendment  to  the  federal  kidnapping  statute.  Bills  removing  the  pre- 
sent exemption  of  parents  who  abduct  their  own  children  from  the  stat- 
ute's criminal  sanctions'**  have  been  proposed,'"  but  have  not  yet 
been  adopted.  The  Department  of  Justice  and  the  F.B.I,  have  opposed 
such  legislation  because  of  their  reluctance  to  become  involved  in 
domestic  relations  controversies.'*'  Should  such  a  proposal  gain  pas- 
sage it  may  have  a  deterrent  effect  on  child  snatching  by  parents  or 
their  agents  and  may  aid  local  officials  in  their  search  for  missing  child- 
ren under  state  parent  locator  acts.  . 

IV 

Intrastate  Obstacles  to  Interstate  Sanity 

The  interstate  scheme  of  the  Uniform  Act  is  capable  of  accom- 
plishing as  much  as  the  law  can  do  in  an  area  as  personal  as  child-par- 
ent relationships.  Because  it  is  based  on  the  principle  of  honoring  the 
custody  decisions  of  other  jurisdictions,  the  Act's  successful  operation 
depends  to  a  large  e.xtent  o.i  tne  nature  of  those  decisions.  At  the  pre- 
sent  time  three  local  practices  in  custody  decision  making — punitive 
custody  modifications,  joint  custody  decrees,  and  unnecessary  custody 
changes — place  particular  strains  on  the  interstate  system.'"  In  these 
areas,  reexamination  of  local  law  and  procedures,  new  judicial  ap- 
proaches, and  perhaps  some  legislative  changes  will  be  required  before 
interstate  and  local  law  can  form  a  harmonious  system. 

A.     Punitive  Custody  Modijicarions 

A  major  obstacle  to  interstate  harmony  is  the  practice  of  transfer- 
ring custody  to  the  other  parent  to  punish  the  custodial  parent  for  leav- 
ing the  local  jurisdiction.    Although  the  Uniform  Act  requires  recogni- 


144.  See  nole  II,  supra. 

145.  E.g.,  H.R.  113.  94ih  Cong.,  1st  S«ss.  (1975)  (reprinted  in  Cal.  Dep'l.  of 
Justice,  supra  note  133,  appendix  2). 

146.  Testimony  of  United  Stales  Deputy  Attorney  General  John  C.  Keeney  before 
the  Subcommiilee  on  Crime  of  the  United  Slates  House  of  Representatives  Committee 
on  the  Jud.ciary,  reprinted  in  Cal.  Dep't  of  Justice,  Report  to  the  Legislaiure-ACR  236, 
Appends  3  (1975). 

147.  Parlialiry  toward  the  resident  parent  presents  similar  problems.  See  note  109 
jupra  and  accompanying  text.  This  type  of  problem  is  not  posed  by  initial  custody 
determinations  that  are  "wrong"  in  the  opinion  of  a  subsequent  judge,  see  text  accom- 
panying r.oles  29-30.  supra:  that  are  based  on  parental  agreements  without  a  full  court 
hearing,  as  is  the  case  in  the  great  majority  of  custody  decrees,  see.  e.g.,  CI-ABIC.  supra 
note  21.  at  590,  Mnookin.  supra  note  30.  at  267;  or  that  are  entered  without  the  par- 
ticipation of  one  parent,  if  that  parent  has  had  an  opportunity  to  enter  the  proceedings, 
see  note  80,  supra.  In  all  these  cases,  there  is  no  question  that  courts  in  other  juris- 
dictions must  enforce  the  decree  if  the  rendering  court  had  jurisdiction  under  the  Act. 
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tion  and  enforcement  of  out-of-state  custody  decisions  in  general, 
punitive  decrees  do  not  command  the  respect  that  is  due  other  out-of- 
state  custody  decrees  and  should  not  be  recognized  under  the  Act. 
Punitive  decrees  are  disfavored  because  they  disrupt  the  stability  and 
continuity  of  the  child's  environment.  Moreover,  the  p;]nishment  of  a 
parent  who  exercises  the  right  to  a  change  of  residence  raises  a  serious 
question  of  violating  the  constitutional  right  to  travel. 

1.     Examples  of  Punitive  Custody  Changes 

A  prominent  case  sanctioning  a  punitive  custody  modification  is 
Fritschler  v.  Fritschler}*^  A  Wisconsin  trial  court  had  denied  the 
mother's  request  for  permission  to  move  to  Colorado  with  the  children. 
Her  reasons  for  the  move  included  good  job  opportunities  for  herself, 
better  recreational  facilities  for  the  children,  and  a  chance  "to  make 
it  on  her  own  in  new  surroundings  without  any  help  or  hindrance  from 
her  former  husband."'*'  When  the  mother  moved  despite  the  pro- 
hibition, custody  was  transferred  to  the  father.  The  trial  court  found 
her  reasons  for  moving  insufficient  and  declared  that  the  "children 
should  be  able  to  enjoy  and  basic  in  the  delights  of  their  father's  reputa- 
tion as  a  competent  and  leading  attorney  of  the  City  of  Madison.""" 
The  Wisconsin  Supreme  Court  upheld  the  change.  Although  the  court 
acknowledged  that  the  father  could  easily  visit  the  children  in  Colorado 
and  enjoy  visitation  rights  in  Wisconsin  during  the  summer  months,  it 
declared  that  "[l]iving  in  Colorado  is  not  as  conducive  to  a  normal  re- 
lationship between  a  father  and  his  children,  from  the  children's  stand- 
point as  living  in  the  same  city."'^'  This  was  a  punitive  decree  in  its 
purest  form.  The  mother  was  punished  for  disobeying  the  court — and 
for  desiring  a  life  of  her  own.  As  a  result  the  children's  lives  were 
disrupted.  The  custody  change  was  based  on  the  mother's  "guilt"  in 
disregarding  the  court's  questionable  restriction,  a  matter  clearly  un- 
related to  the  welfare  of  the  children. 

Unfortunately,  Fritschler  is  not  an  isolated  case,  as  recent  opinions 
from  Marjland,''-  Florida,'"  and  New  York"*  indicate.     In  Minne- 

148.  60  Wis.  2d  :S3,  203  N.W.2d  336  (1973). 

149.  IJ.  al  287,  208  N.W.2d  at  338. 

150.  W.  at  292,  20S  N.W.2d  at  341. 

151.  Id.  at  2S9,  203  N.W.2d  at  339.  Justice  Hansen,  joined  by  Justice  Wilkie, 
strongly  dissented.    Id.  at  292,  20S  N.\V.2d  at  340. 

152.  In  the  now  classic  case  of  Berlin  v.  Berlin.  239  Md.  52.  210  A. 2d  330  (1955), 
Maryland  transferred  custody  of  two  children  to  their  father  because  the  mother,  with 
whom  the  children  had  lived  in  New  York  for  six  or  seven  years,  had  disobeyed  the 
visitation  provisions  of  the  Marjland  decree.  New  York  refused  recognition  to  this 
punitive  modification  because  of  its  disruptive  effect  on  the  lives  of  the  children.  Berlin 
V.  Berlij].  21  N.Y.2a  371,  235  N.E.2d  109.  288  N.Y.S.2d  44  (1967),  cert,  denied  393 
U.S.  840  (1968).  For  a  discussion  of  the  Berlin  case,  see  Bodenheimer,  Legislalive 
Remedy,  supra  note  21,  at  1233-40. 
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sota,  punitive  custody  reversals  are  authorized  by  statute.'"  Recent 
decisions  from  other  jurisdictions,  however,  reject  change  of  residence 
as  a  reason  to  modify  custody.'**  In  California,  the  trend  is  not  yet 
clear.'"    Although  some  courts  still  engage  in  the  highly  questionable 

153.  Schemer  v.  Scheiner.  336  So.2d  406  (Fla.  App.  1976).  upheld  an  injunction 
restrainicg  a  cu5:odi;l  moihtr  from  carrying  CA  ■".;:  plan  :o  move  lo  California  pending 
a  hearing.  The  couri  conceded  ihat  the  injunction  was  contrary  lo  Florida's  prior  case 
law,  but  maintained  that  the  new  Dissolution  of  Marriage  Act  increased  the  father's 
rights  10  the  extent  that  his  visiting  rights  must  be  protected  by  the  conlmued  tesidence 
of  mother  and  children  in  the  State. 

154.  A  New  York  trial  court  transferred  custody  of  a  7-year-old  girl  to  the  father 
when  the  custodial  mother  moved  to  Australia  with  her  new  husband.  O'Shea  v.  Bren- 
nan,  —  Misc.  2d  — .  3S7  N.ir.S.:d  212  (Sup.  Cl.  1976).  Ironically,  at  about  the  same 
time,  an  Australian  court  changed  custody  of  two  children  to  the  father  when  the 
mother,  who  had  ihe  children's  tustody  for  9  years,  left  the  Country  to  lake  up  residence 
in  California.  Miller  v.  Miller.  Family  Court  of  Australia,  No.  S2408  (Sydney,  1976). 
For  subsequent  litigation  of  ihis  case  in  California,  see  Miller  v.  Superior  Court.  69  Cat. 
App.  3d  191,  138  Cal.  Rptr.  123  (2d  Dist.  1977),  hearing  granted.  No.  77-118  (Calif. 
July  18,  1977).  discussed  in  note  169  infra. 

155.  Minn.  St.\t.  Ann.  §  518.175(3).  (4)  (West  1976).  See  Ryan  v.  Ryan,  300 
Minn.  244,  219  N.W.2d  912  (1974), 

156.  The  Supreme  Court  of  Montana  recenily  relumed  two  children  to  their  cus- 
todial mother  who  had  moved  to  Caliiomia  after  the  lower  court  had  given  custody  to 
the  father  upon  her  departure.  Erhard  v.  Erhard.  554  P.2d  758  (Mont.  1975).  Despite 
a  prior  antiremoval  policy,  a  New  Jersey  court  permitted  a  custodial  mother  to  move  to 
South  Carolina  as  long  as  the  children  would  be  returned  for  three  visits  per  year.  The 
court,  confident  that  Ihe  visiting  provision  would  be  complied  with,  made  the  perceptive 
comment  that: 

the  alternative  of  uninterrupted  visits  of  a  week  or  more  in  duration  several 
times  a  year,  where  the  father  is  in  constant  and  exclusive  parental  contact 
with  the  children  and  has  to  plan  and  provide  for  them  on  a  daily  basis,  may 
well  serve  the  parental  relationship  better  than  the  typical  weekly  visit  which 
invoUes  little  if  any  e.^ercise  of  real  paternal  responsibility. 
D'Onofrio  v.  D'Onofrio,  144  N.J.  Super.  200,  204,  365  A.2d  27,  30  (Ch.  Div.)  a/fd 
per  curiam.   144  N.J.  Super.  352,  365  A.2d  716  (App.  Div.   1976).     Similarly,  the  Su- 
preme Court  of  Iowa  refused  a  noncustodial  father's  petition  for  a  custody  change  after 
the  mother,  who  had  lived  within  a  few  blocks  of  the  father,  secured  employment  in 
a  far-removed  town  within  the  stale.     In  this  case  the  court  felt  it  desirable  to  put  some 
distance  between  the  parents  because  the  friction  between  ihem  had  caused  emotional 
stress  to  the  children.    In  re  Guttemuih,  246  N.\V.2d  272  (Iowa  1976).    CI.  Bolenbaugh 
V.  Bolenbau!;h.  237  N.W.2d  12  (S.D.  1975)  (custody  award  to  mother  upheld  although 
she  chose  to  live  in  her  native  Scotland). 

157.  One  recent  case  clearly  heeded  Professor  Armstrong's  admonition  that  the 
well-being  of  the  child  rather  than  the  punishment  or  reward  of  the  parent  should  be 
Ihe  court's  concern  in  custody  awards  and  modifications.  In  re  Marriage  of  Stoker,  65 
Cal.  App.  3d  878.  135  Cal.  Rptr.  616  (2d  Dist.  1977),  held  that  it  was  improper  to 
modify  custody  in  order  to  punish  the  father.  But  the  court  in  another  recent  California 
case.  In  re  Marriage  of  Ciganovich,  61  Cal.  App.  3d  289.  132  Cal.  Rptr.  261  (3d  Dist. 
1976).  would  not  e,\clude  the  custodial  mother's  move  to  Nevada  as  one  factor,  among 
others,  in  considering  a  modification  of  custody.  See  generally  Miller  v.  Superior  Court. 
69  Cal.  App.  3d  191,  203-04,  138  Cal.  Rptr.  123.  129-30  (2d  Disl.  1977).  discussed  in 
note  169  inlra.  Other  California  cases  have  condemned  punitive  measures  involving 
child  custody  and  support.  See.  e.g.,  NfcDowell  v.  Orsini,  54  Cal.  App.  3d  951,  963- 
64.  127  Cal.  Rptr.  285,  293  (2d  Dist.  1976);  Ernst  v.  Ernst.  214  Cal.  App.  2d  174.  29 
Cal.  Rptr.  478  (2d  Dist.  1963)   (child  may  not  be  punished  by  withholding  his  support 
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practice  of  modifying  custody  in  order  to  punish  a  parent,  courts  gen- 
erally do  not  honor  the  punitive  custody  decrees  of  other  states."' 


2.     Nonrecognition  of  Punitive  Custody  Changes      ' 
Under  the  Uniform  Act 

The  Uniform  Act  itself  does  not  explicitly'  provide  an  exception 
for  punitive  decrees,  but  the  comments  to  the  Act  and  its  underlying 
policies  do  support  such  an  ex'ciusiun,'"  Two  Oregon  decisions  ac- 
knowledged the  punitive  decree  exception  and  have  clarified  its  scope 
under  the  Act.  In  Brooks  v.  Brooks,^^"  custody  of  two  children  had 
been  awarded  to  the  mother  in  a  Montana  divorce.  After  continuous 
feuding  over  visitation  the  mother  secretly  moved  to  Oregon.  Montana 
thereupon  granted  custody  to  the  father.  Upon  the-  father's  petition 
in  Oregon  to  enforce  Montana's  custody  modification,  the  court  found 
that  the  father  had  obtained  the  Montana  decree  "solely  on  the  basis 
of  .  .  .  allegations  of  interference  by  the  mother  with  his  legal  rights 
of  visitation  and  periodic  custody.'""  The  Court  concluded  that  under 
these  circumstances  the  order  was  punitive,  and  the  trial  court's  refusal 
to  honor  and  enforce  the  Montana  order  was  warranted. 

In  a  subsequent  case,  Oregon  appropriately  distinguished  between 
a  punitive  custody  modification  and  an  initial  decree  which  may  have 
been  partially  based  on  disciplinary  considerations.  The  met!"  :  in 
Settle  V.  Settle^^-  had  left  Indiana  with  the  children  before  the  Indiana 
divorce  proceedings  she  had  instituted  were  concluded.  The  father 
was  awarded  custody  after  a  hearing.  The  Oregon  court  found  that 
the  mother  had  passed  up  the  opportunity  to  submit  her  evidence  by 
voluntarily  leaving  the  state,'"  and  refused  to  disregard  the  Indiana  de- 
cree.   It  concluded  that  the  order 

was  not  punitive  in  the  narrow  sense  necessary  before  a  court  of- 
this  state  will  ignore  a  sister  state's  decree.  .  .  .    Brooks  involved  a 
typical  punitive  decree.  .  .  '.    The  Montana  court  [in  Brooks]  granted 
[the  father's]  request  presumably  out  of  frustration  over  the  mother's 
defiance  of  its  decree.    In  this  and  similar  si'.ur.-^r.s,  the  niodifica- 


when  the  custodial  parent  moves  from  the  state);  Forslund  v.  Forslund,  225  Cal.  App. 
2d  476.  37  Cal.  Rptr.  489  (1st  Disl.  1954)  (custodial  husband's  move  from  California 
to  Vermont  without  prior  notice  not  ground  for  custody  change). 

158.  See  note  25  supra,  and  accompanying  text. 

159.  U."J1F0RM  Act  §§  13,  14,  Commissioners'  Notes. 

160.  20  Or.  App.  43,  530  P.2d  547  (1975). 

161.  W.  at  51,  530  P  2d  at  551. 

162.  25  Or.  App.  579,  550  P. 2d  445  (1976),  rev'd  on  other  grounds,  In  re  Marriage 
of  SetUe,  276  Or.  759,  556  P.2d  962  (1976).  The  Oregon  Supreme  Court  expressed 
agreement  with  the  appellate  court's  application  of  the  punitive  decree  rule  in  Brooks 
and  Settle.    Id.  at  767,  556  P.2d  at  967. 

163.  25  Or.  App.  at  584,  550  P.2d  at  447. 
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tion  is  punitive  and  not  entitled  to  recognition  in  other  states.    The 
original  decree  here  was  not  punitive  in  this  sense."" 

Thus,  not  every  decree  that  may  reflect  some  disapproval  of  a  par- 
ent's conduct  falls  under  the  exception.  , 

Brooks  and  Settle  rely  on  comments  to  the  Act  by  the  Commis- 
sioners on  Uniform  State  Laws,'*'  including  the  reference  to  Professor 
Ehrenzweigs  articulation  of  the, equitable  exception  regarding  punitive 
modifications.'"  The  decisions  represent  sound  Interpretations  of  thfe 
Act  in  the  light  of  its  objective  to  "discourage  continuing  controversies 
over  child  custody  in  the  interest  of  greater  stability  of  home  environ- 
ment."'*' By  containing  the  equitable  exception  within  narrowly  cir- 
cumscribed limits,  these  cases  at  the  same  time  serve  the  Act's  major 
purpose  of  promoting  the  interstate  recognition  of  decrees.'"  Thus 
the  punitive  decree  exemption  should  apply  only  \^hen  the  court  of  con- 
tinuing jurisdiction  deprives  the  custodial  parent  of  custody  primarily 
on  the  ground  that  the  parent  violated  some  provision  of  the  prior  de- 
cree or  moved  from  the  jurisdiction,  whether  or  not  the  departure  was 
in  contravention  of  a  court  order.'" 

164.  Id.  at  583,  550  P.2d  at  446-47.  C/.  Petition  of  Giblin,  232  N.W.:d  214 
(Minn.  1975)  (stale  with  continuing  jurisdiction  changed  custody  from  the  mother  to 
the  father  after  considering  the  mother's  conviction  for  welfare  fraud,  her  prcsentencing 
report,  and  a  custody  investigation  report  on  the  father's  competence  as  the  children's 
cusujdian). 

165.  Uniform  Act  5  13,  Commissioners'  Note. 

166.  Ehrenzsveig,  supra  note  24,  at  370,  373-74.  See  Brooks  v.  Brooks,  20  Or.  App. 
at  53,  530  P. 2d  at  552;  Settle  v.  Settle,  25  Or.  App.  at  581,  550  P.2d  at  446. 

167.  Uniform  Act  §  1(4),  Cal.  Civ.  Code  §  5150(d)  (West  Supp.  1977). 

168.  In  view  of  the  interpretation  of  the  Uniform  Act  by  Brooks  and  Settle,  and 
upon  reconsideration  of  the  Ehrenzweig  article  and  ihe  Commissioners'  Notes  to  Uni- 
FOR.M  Act  §§  13,  14,  the  author  modifies  the  view  on  punitive  decrees  expressed  in 
Bodenheimer,  Rights  of  Children,  supra  note  21,  at  503-04.  If  the  decree  is  punitive 
in  the  narrow  sense  explained  in  the  text,  it  falls  under  the  equitable  exemption  from 
recognition  under  the  Act. 

169.  This  rule  explains  the  result,  although  not  the  reasoning,  in  Wheeler  v.  District 
Court,  186  Colo.  218,  526  P,2d  653  (19741,  the  first  Colorado  Supreme  Court  case 
under  the  Uniform  Act.  The  father  had  custody  of  three  children  under  an  Illinois 
decree.  Four  years  later  he  moved  to  Colorado.  Although  the  Illinois  court  had 
granted  permission  for  the  move,  it  changed  its  decree  and  gave  custody  to  the  mother 
shortly  after  the  father's  departure.  This  sudden  modification  after  the  children  had 
lived  with  the  father  for  more  than  4  years  seems  to  have  been  precipitated  by  the 
father's  change  of  domicile.  Under  Ihe  punitive  decree  exception,  Colorado  was  not 
bound  to  recognize  the  custody  change.  Cf.  deHart  v.  Layman,  536  P. 2d  789  (Alas. 
1975),  all'd  on  app.  jrom  remand,  560  P.2d  1206  (Alas.  1977)  (non-recognition  of  Ohio 
custody  change  which  was  apparently  precipitated  by  the  mother's  move  to  Alaska). 

In  Miller  V.  Superior  Court,  69  Cal.  App.  3d  191,  138  Cal.  Rptr.  123  (2d  Dist. 
1977),  hearing  granted.  No.  77-118  (Calif.  July  18,  1977),  a  California  appellate  court 
referred  lo  ihe  punitive  modification  exception  with  apparent  agreement.  Nevertheless, 
Ihe  maioritv  o----' —  '-''■.*  'r.  ,.f--r;f.-  -  r-'jcr^-^v  ,-^.%j;f:r-jf;.^.>  — .■».  K...  ^  court  of  another 


Which  the  court  cited.    W.  at  204  n.4,  138  Cal.  Rptr.  at  129.    After  a  dispute  between 
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3.     Constitutional  Objections  to  Punitive  Custody  Modifications 

A  punitive  custody  change  may  violate  the  constitutional  right  to 
travel  if  it  is  the  result  of  an  express  or  implied  restriction  confining 
the  custodial  parent  to  continued  residence  within  one  state  or  local- 
ity.''"  In  the  past,  this  constitutional  question  has  rarely,  if  ever,  been 
addressed;  thus,  there  has  been  no  abthoritative  ruling  on  this  point.'"' 
Recently  the  issue  was  squarely  presented  in. two  cases.''-  'In  the  first 
case,  the  court  evaded  the  issue,'"  while  in  the  second  the  court  made 
short  shrift  of  it,  declaring  that  the  mother's  right  to  travel  was  not  in 
fact  impaired  inasmuch  as  she  remained  "free  to  travel  as  she  pleases 
without  the  children.""'' 

Considering  the  great  rise  in  the  number  of  divorces,  the  increas- 
ing mobility  of  former  spouses  seeking  new  lives  for  themselves,  and 
the  common  phenomenon  of  children  traveling  by  air  or  automobile  to 

the  parents,  the  custodial  mother  in  Miller  had  secretly  removed  the  children  from  Syd- 
ney. Australia,  to  California  where  she  had  previously  lived  with  the  children  for  a 
number  of  years  following  her  divorce.  An  Australian  court  thereupon  changed  cus- 
tody to  the  father  in  ex  parte  proceedings.  See  note  154  supra.  Without  explanation, 
the  majority  declared  that  the  foreign  decree  "was  neither  punitive  nor  unenforceable 
under  California  law."  69  Cal.  App.  3d  at  204,  206,  138  Cal.  Rptr.  at  130,  131.  In  a. 
vigorous  dissent  Presiding  Justice  Roth  took  the  position  that  the  foreign  decree  was  a 
punitive  default  judgment  not  entitled  to  recognition  and  enforcement  Id.  at  225,  123 
Cal.  Rptr.  at  143.       .       ..\    ■       :       .    ■    - 

170.  See  Comment,  Restrictions  on  a  Parent's  Right  to  Travel  In  Child  Cstody 
Cases:  Possible  Consiiiulional  Questions,  6  U.  Cal.  D.L.  Rev.  181  (1973). 

171.  California  courts  have  stated  that  an  impairment  of  the  father's  right  to  visit 
the  child  does  not  justify  restraint  on  the  mother's  free  movement  unless  the  child's  wel- 
fare is  detrimentally  affected.  See,  e.g.,  Dozier  v.  Dozier,  167  Cal.  App.  2d  714,  334 
P.2d  957  (2d  Dist.  1959);  Ward  v.  Ward.  150  Cal.  App.  2d  438,  309  P.2d  965  (3d'Dist. 
1957);  Clabx,  Cases  and  Problems  on  Domestic  Rehtions,  supra  note  30  at  878- 
79. 

172.  Miller  v.  Superior  Court,  69  Cal.  App.  3d  191,  138  Cal.  Rptr.  123  (2d  Dist. 
1977),  hearing  granted.  No.  77-118  (Calif.  July  18,  1977);  Ryan  v.  Ryan,  219  N.W.2d 
912  (Minn.  1974). 

173.  In  Ryan,  a  mother  contended  that  the  Minnesota  statute  permitting  custody 
reversals  upon  a  change  of  residence  (.Minn.  Stat.  Ann.  §  513.175(3).  (4)  (West 
1976)  )  is  unconstitutional  as  an  abridgement  of  her  right  to  be  free  to  travel  unin- 
hibited by  rules  that  unreasonably  burden  her  movement.  The  court  accepted  the  Attor- 
ney General's  argument  that  the  sanctions  imposed  by  the  trial  court  are  independent 
of  the  statute  and  held  that  "there  is  no  constitutional  issue  before  us."  219  -N.W.2d 
at  917. 

174.  Miller  v.  Superior  Court.  69  Cal.  App.  3d  191.  205.  138  Cal.  Rptr.  123.  130 
(2d  Dist.  1977).  hearing  granted.  No.  77-118  (Calif.  July  18.  1977)  (italics  in  original). 
On  Miller,  see  notes  154  and  169  supra.  With  Miller,  compare  the  following  observa- 
tions of  a  Texas  court: 

[T]he  restrictive  residence  provision  of  the  custody  decree  ...  is  one  of  an 
extreme  nature.  It  may  drastically  affect  the  freedom  of  decision  of  the  cus- 
todian of  the  child  ....  And  ....  if  request  for  removal  ...  is  denied. 
it  may  materially  restrict  the  tight  of  a  citizen  (who  would  not  move  without 
her  child)  to  change  the  place  of  his  or  her  residence  .  .  .  ." 
£i  par(f  Rhodes.  352  S.W.2d  249.  251  (Tex.  1962). 
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visit  noncustodial  parents,  it  is  a  safe  prophesy  that  the  right-to-move 
issue  in  this  context  is  a  constitutional  question  whose  time  has  come 
or  is  overdue.  Impediments  on  changes  of  residence  held  unconstitu- 
tional in  recent  United  States  Supreme  Court  cases'"  are  minimal  in 
comparison  with  the  restraints  placed  on  parents  jn  cases-  like  Frits- 
chler.^^'  Imposing  the  condition  of  leaving  the  children  behind  places' 
the  most  direct  and  opprcbiive  burden  on  the  exercise  of  the  constitu- 
tional freedom  one  can  imagine.  It  is  difficult  to  refriir.  from  predict- 
ing that,  once  this  issue  is  fully  aired,  the  right  of  custodial  parents  to 
move  with  the  children  will  be  upheld.'" 

Punitive  custody  changes  are  not  only  of  questionable  constitu- 
tionality and  undeserving  of  enforcement  by  other  states;  they  also  are 
generally  ineffective,  and,  what  is  worse,  often  cause  the  very  evils  the 
Uniform  Act  intends  to  remedy.  Freedom  to  move  has  become  an  ex- 
pectation common  to  all  segments  of  society;  consequently,  a  great 
many  parents  disobey  restraints  on  moving  and  punitive  deprivations 
of  custody.  Apprehensive  of  possible  sanctions,  including  seizure  of 
the  children  by  police,  parents  leave  in  secret  and  conceal  their  where- 
abouts. As  his  been  noted,  predepart'jre  reamr.gements  of  visiting 
schedules,  aided  by  court  counseling,  would  in  many  cases  prevent  such 
occurrences.'"'  An  elimination  of  restraints  on  moving  and  of  punitive 
custody  changes  by  local  courts  would  encourage  such  settlements  and 
have  a  salutary  effect  on  interstate  custody  law  and  the  children  in- 
volved."' 

B.     Joint  Custody 

Joint  custody,  sometimes  referred  to  as  divided  custody,  gives  both 
parents  legal  responsibility  for  the  child's  care  and  alternating  com- 
panionship of  the  child. '^''     The  concept  is  not  new,  but  in  the  past 

175.  Most  of  the  recent  cases  involved  the  imposition  of  waiting  periods  on  non- 
residents as  prerequisites  for  the  exercise  of  certain  rights.  See,  e.g.,  Dunn  v.  Blumstein, 
405  U.S.  330  (1972);  Shapiro  v.  Thompson.  394  U.S.  618  (1969).  C/.  In  re  King,  3 
Cal.  3d  226,  484  P.2d  983  (1969)  (more  severe  punishment  imposed  for  non-support 
on  a  non-resident  than  on  a  resident  father  "violates  the  individual's  constitutional  right 
to  choose  his  own  domicile  and  to  travel  freely  throughout  the  country"). 

176.  See  note  148  supra  and  accompanying  text. 

177.  Interstate  visitation  requirements  may,  of  course,  be  imposed.  See,  e.g., 
D'Onofrio  v.  D'Onofrio,  144  N.J.  Super.  200,  365  A. 2d  27  (Ch.  Div,),  affd  per  curiam, 
144  N  J.  Super  352,  365  A.ld  716  (App.  Div.  1976). 

178.  See  note  120  iupra. 

179.  This  would  not  exclude  temporary  restrictions  to  prevent  a  parent  from  leaving 
the  jurisdiction  while  a  custody  determination  is  in  progress.  The  parent's  presence  with 
the  child  at  a  custody  hearing  is  desirable,  and  is  required  or  encouraged  by  various  pro- 
visions of  the  Act.  See  Uniform  Act  §§  11,  19,  20,  Cal.  Civ.  Code  §5  5160,  5168, 
5169.    See  also  BoJenheimer,  Legislative  Remedy,  supra  note  21,  at  1234-35. 

180.  See  Fain,  Custody,  supra  note  21,  at  564-65;  Note,  Divided  Custody  of  Chit- 
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an  award  of  joint  custody  was  often  a  matter  of  form  rather  than  sub- 
stance; it  was  often  combined  with  an  award  of  physical  custody  to  one 
of  the  parents  so  that  actual  custody  was  in  fact  lodged  in  one  parent.'" 
In  the  past,  courts  have  generally  resisted  true  joint  custody  arrange- 
ments, in  which  both  parents  actually  have  equal  responsibility  and 
alternating  companionship  and  control  of  the  child,  finding  such  plans 
detrimental  to  the  child's  interests.^'-  Today  courts  are  under  increas- 
sing  pressure  to  recognize  pareniaj  .equality  by  permitting  joint  legal 
and  physical  custody,'*^  and  they  are  awarding  joint  custody  in  a  some- 
what larger  number  of  cases.  Such  an  award  is  most  likely  when  both 
parents  join  in  presenting  a  plan  of  cooperative  parenthood,'^*  but  joint 
custody  has  occasionally  been  won  in  adversary  contests."'  Profes- 
sional and  popular  opinion  on  the  desirability  of  Joint  custody  is  divided, 
but  most  psychiatrists  and  many  family  law  practitioners  seem  to  oppose 
it."°  Unquestionably,  some  exceptionally  mature  parents  are  able, 
through  a  great  deal  of  effort,  self-discipline  and  emotional  control,  to 


dren  after  Their  Parents'  Divorce,  8  J.  Fam.  L.  58  (196S);  Note,  The  California  Custody 
Decree,  13  St.cj.  L.  Rev.  108.  112  (1960). 

181.  See  Gudelj  v.  Gudelj,  41  Cal.  2d  202,  259  P.2d  653  (1953);  Fain,  Custody, 
supra  note  21,  at  564.  Courts  are  inclined  in  such  cases  to  consider  the  parent  who 
has  physical  custody  as  the  true  custodian  of  the  child.  See  Burge  v.  City  A  County 
of  San  Francisco,  41  Cal.  2d  608,  262  P. 2d  6  (1953);  Storrs  v.  Van  Anda,  62  lal.  App. 
3d  189,  132  Cal.  Rptr.  878  (2d  Dist.  1976). 

182.  McFadden  v.  McFadden,  206  Or.  253,  292  P.2d  795  (1956);  Martin  v.  Martin, 
132  S.\V.2d  426  (Tex.  Q.  App.  1939);  Clark,  supra  note  21,  at  590;  Mnookin,  supra 
note  30,  at  233.  -  "- 

183.  E.g.,  Quinn,  Fathers  Cry  for  Custody,  Juris  Doctor  42  (May  1975).  Legis- 
latures are  under  similar  pressure.  A.B.  No.  3475,  which  was  introduced  in  the  Cali- 
fornia legislature  in  the  1975-76  session,  would  have  amended  section  4600  of  the  Civil 
Code  to  make  specific  provision  for  joint  legal  and  physical  custody  under  certain  con- 
ditions. 

184.  See,  e.g.,  Schilleman  v.  Schilleman,  61  Mich.  App.  446,  232  N.W.2d  737 
(1975)  (parents  take  turns  living  in  the  matrimonial  home  where  the  children  remain); 
Holly,  Joint  Custody:  The  New  Haven  Plan,  MS.,  Sept.  1976,  at  70-71  [hereinafter 
cited  as  Holly]. 

185.  See,  e.g.,  DeForest  v.  DeFcre"  ;2?  N.".V.2d  Oij  vN.D.  1975.);  Quinn,  supra 
r.clt  I  -.2,  zi  -^6. 

186.  See,  e.g..  Ponder  v.  Rice,  479  S.\V.2d  90  (Te.x.  Ct.  App.  1972)  .(opposed); 
Baum,  The  Best  of  Both  Parents,  N.Y.  Times,  Oct.  31,  1976,  §  6  (Magazine),  at  45 
[hereinafter  cited  as  Baum);  Controversial  Custody  Idea,  1  Fam.  L.  Rep.  (BNA)  2708 
(Report  on  A.B.A.  Family  Law  Section  meeting,  Aug.  11-13  (1975));  Dullea,  Joint 
Custody:  Is  Sharing  the  Child  a  Dangerous  Idea?,  N.Y.  Times,  May  24,  1976,  at  24; 
Plant,  The  Psychiatrist  I'iews  Children  of  Divorced  Parents,  10  L.  i  CoNTEMP.  Prob. 
807,  812  (1944)  ("It  remained  to  modern  Solomons  to  be  the  ones  to  really  cut  the 
child  in  two"). 

German  psychiairis:  A:inharl  Lempp  writes  that  parents,  when  making  a  seemingly 
equitable  arrangement  on  custody,  unconsciously  seek  to  delude  the  child  into  believing 
that  no  divorce  occurred:  "that  the  child  still  belongs  so-to-speak  to  both  parents  in 
equal  shares.  This  is  an  illusion  and  a  false  pretense  which  seldom  ends  well."  R. 
Le.mpp,  Die  Ehescheidunc  und  Das  Kjnd  37  (1976)  (translation  by  the  -^•■•'-o-^. 
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handle  a  joint  custody  arrangement."'  The  effect  upon  the  children, 
however,  is  not  at  all  clear. 

Although  joint  custody  awards  probably  make  up  a  relatively  small 
percentage  of  all  custody  decisions  at  the  present  time,'"  they  present 
substantial  problems  for  interstate  enforcement.  Joint  custody  decrees 
normally  provide  that  the  child's  time  will  be  divided  between  the  par- 
ents at  rather  brief  inter^'als.  Thus,  one  basic  prerequisite  is  geograph- 
ical closeness.'"  A  joirtt  custody  arrangement  cannot  operate  in  two 
distant  states.  If  one  of  the  parents  moves  and  the  other  seeks  to  en- 
force the  decree  in  another  state,  it  will  be  impossible  for  that  state 
to  comply  with  the  Uniform  Act's  enforcement  provisions.  In  the  inter- 
state context,  joint  custody  is  simply  undetermined  custody."" 

Local  courts  faced  with  a  request  for  joint  custody  should  seriously 
consider  the  irtterst'ate  consequences  of  a?joint  award.  If  both  parefits 
seriously  desire  co-custody,  the  court  should  inquire  into  their  plans  for 
the  future  and  what  thought  they  have  given  to  custody  arrangements 
should  one  or  both  leave  the  state.  Every  joint  custody  decree  exposes 
the  child  to  the  very  real  risk  that  the  parents  will  subsequently  separate 
geographically.  Thus  the  joint  decree  may  have  done  nothing  but  post- 
pone the  day  of  reckoning,  a  day  which  means  a  new  crisis  for  all  con- 
cerned and  may  bring  more  turmoil  and  more  suffering  upon  the  child 
than  the  divorce  itself.'"      :--•     -- 

If  joint  custody  is  nevertheless  granted  after  weighing  these  risks, 
all  possible  steps  should  be  taken  at  the  time  of  the  decree  to  impress 
upon  the  parents  the  necessity  of  making  new  custody  arrangements 
before  either  of  them  leaves  the  state.  A  statement  that  the  parents 
have  been  advised  of  this  need  might  be  included  in  the  decree.     Re- 


ts?. Published  testimonhls  by  "Tuesday-Thursday-Saturday"  parents  indicate  that 
joint  custody  can  work  for  some  parents.  See.  e.g.,  Baum,  supra  note  186.  Holly,  supra 
note  184. 

188.  Statistics  are  not  available.  The  contemporary  type  of  joint  custody  based  on 
agreement  is  probably  limited  to  a  small  jrouD  o'  highly  sophisticated  couples  who  fre- 
quently are  both  professionals.  See  Baum,  supra  note  186,  at  45;  Holly,  supra  note  184, 
at  71. 

189.  See  Holly,  supra  note  184,  at  71. 

190.  If  one  parent  remains  in  the  slate  where  the  original  decree  was  granted,  it 
will  be  up  to  that  state,  which  has  continuing  jurisdiction,  to  determine  the  child's  cus- 
todian. Under  some  circumstances  jurisdiction  would  be  declined  under  the  incon- 
venient forum  rule.    See  text  accompanying  notes  108-116,  supra. 

191.  In  Alameda  County,  California,  when  a  judge  refers  a  proposed  joint  custody 
plan  to  the  conciliation  court  for  an  evaluation,  if  the  plan  is  found  workable  at  all, 
the  counselor  will  not  recommend  it  to  the  court  unless  the  parties  agree  who  is  to  have 
physical  custody.  Interview  with  Elizabeth  O'Neill,  Supervising  Counselor.  Alameda 
County  Conciliation  Court  (March  24.  1977).  If  courts  would  follow  this  policy,  the 
interstate  problem  of  joint  custody  would  be  alleviated.  See  note  18  supra  and  accom- 
panying tejrt. 
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straints  on  moving  from  the  jurisdiction  should  not  be  included,  how- 
ever. As  has  been  pointed  out,  such  restrictions  often  have  the  unde- 
sirable effect  of  encouraging  a  parent  who  desires  to  leave  to  do  so 
in  secret,  without  making  new  cu<;tody  arrangements."^ 

If  a  custodial  partnership  must  be  dissolved  and  the  parents  cannot 
agree  on  a  new  custody  arrangement,  careful  j,udiciai  handling  is  re- 
quired. Certainly  one  party's  intention  to  move  or  accomplished 
•change  of  residence  is  not. a  "fault"  that  is  relevant  to  the  new  custody 
determination."'  Where  court  counseling  services  are  available,  a 
judge  would  want  to  turn  to  them  for  assistance."*  An  adversary  hear- 
ing should  be  the  recourse  of  very  last  resort.  In  some  cases,  it  may 
be  easy  to  transform  joint  custody  into  primary  custody  with  visitation 
rights;  the  custody  partnership  may  have  dissolved  in  the  course  of  time 
and  events,  as  the  child  in  fact  lives  primarily  with  one  parent.  The 
.  child  would  then  remain  with  the  parent  who  has  become  the  de  facto 
custodian,  whether  or  not  that  parent  moves.  ' 

C.     Excessive  Custody  Modifications 

In  many  states  the  courts  have  virtually  unlimited  discretion  to 
modify  their  own  custody  decrees.'''  The  factors  that  may  produce 
an  order  moving  a  child  from  one  parental  home  to  the  otiier  are  as 
manifold  and  as  unpredictable  as  those  relied  on  in  makinc:  an  initial 
decree."'  A  child  may  be  moved  because  of  an  improvement  in  the 
living  conditions  of  the  noncustodial  parent,  because  of  a  parent's  re- 
marriage, or  because  of  the  parent's  recovery  from  a  physical  or  mental 
illness.  Proof  of  a  change  of  circumstances  is  not  necessarily  required, 
however."'  Some  courts  will  change  custody  if  they  disapprove  of  the 
sexual  morality  or  lifestyle  of  the  custodial  parent,  or  if  one  parent  at- 

192.  Sec  notes  178  and  179  supra  and  accompanying  text. 

193.  See,  e.g.,  U.siform  NfARHiAOE  a.nd  Divorce  Act  §  402:  "The  court  shall  not 
consider  conduct  of  a  proposed  custodian  that  does  not  affect  his  relationship  with  the 
child."  See  also  text  accompanying  notes  72-80.  supra.  Couns  that  consider  a  change 
of  residence  a  ground  for  awarding  custody  to  the  other  parent  encourage  extra-legal 
flights  from  the  jurisdiction.    See  text  accompanying  notes  148-155,  supra. 

194.  See,  e.g.,  Elkin,  Posl-Divorce  Counseling  in  a  Conciliation  Court,  1  J.  Di- 
vorce —  (1977);  Marschall  &  Gatz.  The  Custody  Decision  Process:  Toward  New 
Roles  lor  Parents  and  the  Slate,  7  N.C.  Cent.  L.  J.  50,  62-65  (1975)  (proposes  court 
custody  mediation). 

195.  See,  e.g..  Clarx.  supra  note  21,  at  598-601;  Freed  &  Foster,  The  Shufjled 
Child  and  the  Divorce  Court,  Trial  26.  34  (May/June  1974)  ("It  has  been  asserted 
that  a  third  of  all  divorces  involving  children  are  followed  by  further  litigation  regarding 
them,  and  if  such  is  the  case,  obviously  the  law  with  regard  to  modification  is  largely 
responsible"). 

196.  See  CXKRY.,  supra  nolt2\,  z\.  600. 

197.  Id.  See  also,  eg.,  Simons  v.  Simons.  3  Fam.  L,  Rep.  (BNA)  2288  (Conn. 
Feb  8,  1977). 
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tempts  to  alienate  the  child  from  the  other.'"  The  power  to  modify 
exists  whether  the  original  decree  was  based  on  parental  agreement  or 
was  arrived  at  upon  a  court  hearing.'" 

In  recent  years,  psychiatric^""  and  legaF"'  opinion  stressing  a 
child's  need  for  stability  and  continuity  has  become  the  accepted  policy 
of  an  increasing  number  of  courts.  A  trend  toward  narrowing  the  dis-  _ 
cretion  to  modify  custody  decrees  is  clearly  discemable.-"^  Several 
states  have  adopted  the  provision  of  the  Uniform  Marriage  and  Divorce 
Act  that  prohibits  a  change  in  custody  unless  the  child  is  endangered 
in  the  existing  environment  and  the  advantages  of  the  change  outweigh 
the  harm  that  may  be  caused  by  uprooting  the  child."'  Other  states 
have  adopted  a  similar  judicial  policy  strongly  favoring  the  custodial 
status  quo.-"* 

As  long  as  some  states  persist  in  allowing  frequent  modification, 
of  local  custody  decrees,  however,  other  states,  especially  those  which 
restrict  modifications,  may  be  reluctant  to  honor  out-of-state  modifica- 
tions that  they  consider  unnecessary  or  undesirable.  Nonetheless, 
the  problem  of  excessive  modifications  in  the  interstate  sphere  cannot 
be  solved  by  a  relaxation  of  the  Uniform  Act's  requirement  that  the 
decrees  be  accorded  full  recognition,  a^dxaic^s  oi  ir.c  ..j.c;:-  ccur.  s 
dissatisfaction  with  the  judgment.  The  temptation  might  arise  to  find 
•  an  implied  exception  in  the  Act  for  decrees  that  have  been  modified 
without  good  reason.  It  would  be  argued  that,  as  in  the  case  of  puni- 
tive custody  decrees,  such  unnecessary  or  unreasonable  modifications 
are  not  based  upon  considerations  of  the  best  interests  of  the  child  and 
are  therefore  not  entitled  to  that  degree  of  respect  that  custody  decrees 
generally  deserve. ^"^ 

This  approach  would  have  the  most  unfortunate  result  of  putting 
the  trial  court  in  the  second  forum  in  the  position  of  an  appellate  court 


198.  See  Clark,  supra  note  21,  at  584-90,  600-01. 

199.  Id.  at  598. 

200.  Eg .  J-   Goldstein,  A,   Frel-d,  i  A.  Solnit,  supra  note  29;  Watson.  The 

201.  2  Ar.mstro.no,  supra  note  i,  .ii  Juo  (..iupp.  .jjoJ;  ^;i  -.--  . ."-v,  ...,  - 

21,  at  326,  600. 

202.  See  Bodenhelmer,  Rights  of  Children,  supra  note  21,  at  498-99. 

203.  U.MiFORM  Marriage  and  Divorce  Act  §  409.  This  seciion  has  been  adopted 
by  Colorado.  Colo.  Rev.  Stat.  §  14-2-11  (1973),  Montana.  Mont.  Rev.  Codes  Ann. 
5  48-312  (Supp.  1975),  and  Washington,  Wash.  Rev.  Code  §  26  09.26  (1977). 

204.  See,  eg.  Nichols  v.  Nichols.  516  P.2d  732  (Alas.  1973);  Warren  v.  Warren, 
19  Or.  App.  671,  528  P.2d  lOSS  (1974);  Ijughlon  v.  Laughton,  71  Wyo.  506,  259  P.2d 
1093  (1953).  See  also  Forde  v.  Sommers,  3  Fam.  L  Rep.  (BNA)  3113  (N.H.  Su- 
preme Ct.  Apr.  29,  1977). 

205.  See  text  accompanying  notes  160-169,  supra. 
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for  the  first  forum,  judging  the  first  forum's  actions  to  determine 
whether  they  constituted  an  abuse  of  discretion.  This  setting  of  one 
jurisdiction  against  another,  when  there  is.no  reason  to  believe  that  one 
judge  is  in  fact  a  better  guardian  of  the  child's  best  interests  than  an- 
other,-"'  is  precisely  what  the  Act  was  designed  to  avoid.     Allowing 

•  the  second  court  to  assume  jurisdiction  in  the  case  of  punitive  decrees 
is  a  narrow  and  administrable  exception  to  the  general  principle  of  the 

.  Act.  .  Beyond  that,  any  relaxation  of  the  recognition  principle  creates 
the  risk  of  losing  the  principle  iiiclT.--''. 

The  remedy  lies  in  the  hands  of  the  local  courts  and  the  state  legis- 
latures. Adoption  of  the  restrictive  modification  section  of  the  Uniform 
Marriage  and  Divorce  Act""'  would  be  the  best  solution.  Another  ap- 
proach would  be  an  acceleration  of  the  present  trend  in  local  judicial 
policies  that  disapproves  of  excessive  custody  modifications. 

Conclusion  .        - 

Initial  experience  with  the  operation  of  the  Uniform  Child  Cus- 
tody Jurisdiction  Act  has  on  the  whole  been  positive  and  promising. 
Out-of-state  custody  decrees  are  being  honored,  and  kidnapped  and  de- 
tained children  are  being  returned.  The  Act  is  beginning  to  have  a 
deterrent  effect  on  child  snatching. 

'  '■'  ■  As  more  states  join  in  adopting  the  Act,  the  chances  are  good  that 
interstate  custody  law  will  continue  to  progress  from  the  chac:ic  con- 
ditions that  still  prevail  in  many  jurisdictions  toward  a  substantial  de- 
gree of  unanimity  and  harmony. 

Interstate  custody  law  is,  however,  intimately  connected  with  and 
dependent  upon  custody  decisionmaking  in  the  courts  of  the  individual 
states,  and  certain  local  practices  hamper  effective  interstate  proce- 
dures. It  is  hoped  that  growing  familiarity  with  the  legal  changes  on 
the  interstate  scene  will  lead  local  courts  to  adopt  a  transstate  point 
of  view.  Geographic  separation  of  members  of  severed  families  is  a 
contemporary  phenomenon  that  can  no  longer  be  ignored  or  prevented. 


206.  See  notes  29-30  supra,  and  accompanying  text. 

207.  For  discussion  of  ihis  point,  see  Foster  &  Freed,  supra  note  121,  at  1025-26. 

208.  See  note  203  supra. 
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The  GameNoDO^  Wins 


Bob  Westgate 


Thousands  of  children 
disappear  every  year, 
snatched  by  one  parent  and 
hidden  from  the  other  in 
the  game  where  everybody 
loses  . . . 
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Arnold  miller  was  one  happy 
poppa  this  Father's  Day. 

It  was  the  first  one  in  five  years 
when  he  knew  for  sure  his  son  Ma- 
son was  alive  and  well  "We  had  a 
quiet  family  celebration  and  it  was 
a  great  day!"  he  commented  later. 

In  June.  1974,  Mason  and  his 
mother  simply  disappeared  The 
Millers  were  separated  Arnold  re- 
mained in  Washington.  DC,  but  had 
weekend  visitation  rights  His  wife 
Toby  had  custody  of  their  son  and 
they  lived  in  Maryland  One  Friday 
evening  that  June  when  Arnold  went 
to  pick  up  Mason,  both  mother  and 
son  were  gone. 

Like  most  other  parents  in  similar 
circumstances,  Miller  was  frantic  He 
spent  more  than  $14,000  in  his  heart- 
rending, unsuccessful  search,  receiv- 
ing little  response  to  his  pleas  for 
help  from  the  police,  the  FBI,  the 
Justice  Department,  and  others. 

After  two-and-a-half  years.  Miller 
realized,  "I've  been  putting  myself 
first  and  my  son  second.  I  know  my 
former  wife  well  enough  to  know 
he's  getting  food,  clothing,  shelter 
and  that  he's  in  school.  I  have  no 
doubt  that  he  and  I  will  get  together 
in  the  future  when  he's  older." 

So  he  channeled  most  of  his  en- 
ergy into  his  job  as  a  systems  analyst 
for  the  Postal  Service  and  into  or- 
ganizing a  clearinghouse  of  informa- 
tion on  parental  kidnappings.  Chil- 
dren's Rights,  Inc.  (CRI,  3443  17th 
Street,  NW,  Washington,  DC 
20010)  CRI  also  provides  personal 
counseling,  a  ."Lend-An-Ear"  or  hot 
line  phone  service  where  new  vic- 
tims can  talk  over  their  problems 
with  veterans,  and  actively  lobbies 
for  better  state  and  federal  anti- 
child-snatching  laws  (SINGLE  PAR- 
ENT.   Sept     1976)      It    now    has   47 


chapters,  23  hot  lines  and  5,000 
members  in  31  states  and  in  India. 
An  additional  4,000  persons  receive 
CRl's  newsletter.  Our  Greatest  Re- 
source .   .   .   Our  Children 

This  spring  Miller's  story  was  told 
again  in  PEOPLE  magazine  A  form- 
er neighbor  of  mother  and  son  rec- 
ognized the  boy's  five-year-old  pic- 
ture, called  Miller  and  told  him  they 
were  living  in  New  York  State  under 
another  name  They  had  lived  in  five 
states  since  1974. 

He  didn't  waste  any  time.  He  was 
able  to  interest  the  distinguished 
family  law  attorney.  Professor  Henry 
H  Foster,  Jr.,  of  New  York  Univer- 
sity, in  his  case,  and  they  obtained 
a  writ  of  habeas  corpus  Mason's 
mother  was  ordered  to  bring  him  to 
an  emergency  custody  hearing  in  a 
court  near  the  small  Orthodox  Jew- 
ish community  where  they  lived 

Afraid  that  Toby  might  grab  Ma- 
son and  flee  again  before  the  court 
date.  Miller  took  the  order  to  the 
head  rabbi  of  the  small  yeshiva 
where  Moshe — as  Mason  was  known 
there — was  attending  class.  They 
had  a  very  emotional  reunion. 

Later,  at  the  first  court  hearing. 
Miller  got  four  days'  visitation.  Dur- 
ing other  court  appearances,  he  was 
given  permission  to  have  Mason  visit 
him  in  Washington  for  part  of  the 
Passover  holidays,  to  call  Mason 
three  times  a  week,  to  see  Mason  on 
Sunday  evenings  in  New  York,  and 
to  have  Mason  come  to  Washington 
twice,  while  court-ordered  home 
studies  were  conducted  prior  to  ad- 
ditional hearings  in  June. 

Despite  his  personal  victory.  Mill- 
er, now  35,  isn't  giving  up  his  fight 
for  efTective  laws  to  help  wipe  out 
child-stealing.  However,  CRI  which 
relies   solely   on    contributions,    may 


be  forced  to  go  out  of  business  for 
lack  of  funds. 

In  June  Miller  was  scheduled  to 
discuss  the  Child  Custody  and  Ab- 
duction Prevention  Act  of  1979  (S 
105)  at  the  PWP  Mid-Atlantic  Re- 
gional Conference  in  Manassas.  VA. 
Other  panel  members  were  to  be 
Ms.  Pat  Hoff.  legislative  assistant  to 
Sen.  Malcolm  Wallop  (R.,  WY),  the 
bill's  sponsor:  Ms,  Stewart  Oneglia, 
director  of  the  Justice  Department's 
Task  Force  on  Sex  Discrimination; 
and  Charles  Biddison,  president  of 
Male    Equality   Now   (MEN). 

This  bill — and  a  similar  one  by 
Rep.  Charles  E  Bennett  (D  ,  FL),  HR 
1290 — may  be  the  most  important 
pieces  of  federal  legislation  affect- 
ing single  parents  this  year.    Why? 

Although  between  25,000  and 
100,000  children  are  snatched  or 
hidden  from  one  parent  by  another 
every  year,  there  are  r\o  really  effec- 
tive local,  state,  federal,  or  interna- 
tional laws  to  prevent  such  acts  In 
most  states,  child-snatching  is  a  mis- 
demeanor, and  it  only  applies  when 
someone  takes  a  child  from  a  parent 
who  has  been  awarded  custody  In 
only  six  states — Maryland,  Califor- 
nia, Iowa,  Wyoming,  Florida,  and 
Georgia,  CRI  says — is  such  an  act 
a  felony,  where  a  parent  can  be 
extradited  from  another  state  for  the 
offense  In  actual  practice,  few  have 
been.  In  fact,  both  federal  and  state 
agencies  use  the  parental  exclusion  in 
the  Lindbergh  Act  as  an  excuse  not 
to  get  involved  on  the  state,  national, 
and  international  level.  The  FBI  has 
always  been  uery  reluctant  to  inter- 
vene— even  if  a  state  issues  a  fugi- 
tive felon  warrant — except  when  it 
can  be  proven  the  health  and  safety 
of  the  child  are  threatened  and  when 
public/political  pressure  is  intense. 
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Sometimes  even  this  type  of  pres- 
sure doesn't  help  Susan  Downer  of 
Van  Nuys.  CA  hasn't  been  as  lucky 
as  Arnold  Miller  In  1976.  her  three 
youngsters  were  never  returned  after 
their  court-ordered  visit  to  her  ex 
husband,  in  New  York  Apparently 
he  remarried,  liquidated  his  assets, 
and  fled  to  Brazil  with  the  kids 
Bitter  over  her  agreement  to  the 
visit,  since  then  she  has  continually 
asked.  "Why  was  I  so  stupid  to  obey 
the  law?" 


Delegate  James  Hergen.  Office  of 
Foreign  Litigation,  Civil  Division,  De- 
partment of  Justice,  said  the  US 
stands  for  "the  immediate  return  of 
the  child  Period  Let  the  courts  of 
the  country  from  where  the  child 
was  abducted  solve  who  was  right 
and  who  was  wrong ""  He  added 
that.  "It  was  decided  that  criminal 
charges  against  a  parent  are  not  the 
answer  and  that  extradition  of  the 
parent  is  no  assurance  of  getting  the 
child  back" 


•  •  Children  are  pulled  back  and 
forth  three,  four,  even  half  a  dozen 
times,  as  parents  rush  from  state  to 
state  to  get  custody.  •  •  *a 


Downer  claimed,  at  an  April  child- 
snatching  hearing  In  Los  Angeles, 
that  she  has  spent  almost  a  quarter 
of  a  million  dollars  trying  to  get  her 
children  back  and  that,  despite  in- 
tense Congressional  pressure,  the 
State  Department  would  not  okay  a 
California  extradition  order  against 
her  ex-husband  to  bring  him  (and  the 
kids)  back  from  Brazil,  even  with  an 
alleged  agreement  by  the  Brazilian 
ambassador  to  honor  the  order  She. 
too,  formed  a  political  pressure 
group — especially  active  on  the  West 
Coast — and  has  Influenced  Cali- 
fornia and  federal  legislation 

The  State  Department  says  it  can 
help  only  by  delaying  the  issuance  of 
a  minor's  passport.  //  a  parent  warns 
the  Department  that  the  child  might 
be  taken  out  of  the  country  without 
permission.  The  parent  then  must 
get  a  court  order  prohibiting  the 
passport  Issuance 

Two  U.S.  delegates  attended  the 
Hague  Conference  on  Private  Inter- 
national Law.  a  two-week  negotiat- 
ing session  on  international  child- 
snatching  with  representatives  from 
23  nations  Basically,  it  Is  hoped 
that  by  1980  there  will  be  an  inter- 
national treaty  to  facilitate  visitation 
of  children  between  parents  living  In 
different  countries,  help  locate  ab- 
ducted children,  and  assist  In  their 
retum- 


Hergen  invited  PWP  members  to 
send  him  their  views  so  that  he  will 
be  better  able  to  represent  the  US. 
during  treaty-drafting  sessions  this 
November  Write  him  at  the  above 
office.  Washington,  DC     20530 

Even  the  Supreme  Court  has  re- 
fused to  interfere  in  four  custody 
cases  involving  child-snatching  For 
example,  in  1947.  Justice  William  O 
Douglas  said  if  a  custody  decree  Is 
modifiable  in  the  state  of  origin,  it 
may  be  freely  changed  by  the  courts 
of  other  states.  And  in  1977  the  high 
court  refused  to  hear  a  case  where 
a  mother  snatched  her  five-year-old 
son  from  New  Jersey  before  cus- 
tody was  awarded  The  father  was 
awarded  custody  by  that  state  in  her 
absence,  but  two  weeks  later  Flor- 
ida gave  custody  to  her. 

Why  should  there  be  anv  child- 
snatching  at  all? 

U.S.  District  Court  Judge  Nominee 
Patricia  M  Wald.  when  she  was  as- 
sistant attorney  general  for  legisla- 
tive affairs,  wrote  Rep  Peter  W 
Rodino.  Jr..  (D..  NJ).  chairman  of  the 
House  Judiciary  Committee,  that 
Individuals  who  are  unsuccess- 
ful (or  who  expect  to  be  unsuccess- 
ful) in  a  (child  custodyl  action  in  one 
state,  will  attempt  to  evade  that 
state's  jurisdiction  by  taking  the  child 
to  another  state  and  relltigatlng  the 
custody  Issue     The  second  state  will 
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often  switch  custody  to  the  parent 
within  its  jurisdiction,  thereby  en- 
couraging 'child-snatching'  by  re- 
warding the  de  faclo  physical  cus- 
todian, notwithstanding  the  existence 
of  an  order  or  decree  to  the  con- 
trary" 

And  with  the  federal  Government 
enforcing  payment  of  court-ordered 
alimony  and  child  support,  and  court 
opinions  divided  on  tying  alimony/ 
child  support  to  visitation  rights, 
some  non-custodial  parents  decide 
they  are  being  discriminated  against 
grab  their  kids  and  run 

Too  often,  p4rents  with  custody 
who  have  had  their  children  stolen 
have  resorted  to  "custodial  vigilan- 
tes" like  Eugene  Austin  of  Foley, 
MO,  and  Bill  Ralston  of  Cuba.  NY, 
to  conduct  reverse  snatches  Chil- 
dren have  been  pulled  back  and 
forth  three,  four  or  even  a  half  dozen 
times  as  parents  rush  from  state  to 
state  to  get  custody  And  as  detec- 
tive-attorney-court costs  rise  in  this 
tug-of-war.  the  parents  become  more 
bitter  towards  one  another,  and  the 
children  suffer  serious  emotional 
scars,  or  even  physical  Injury  or 
death. 

Thirty-one  states  had  passed  the 
Uniform  Child  Custody  Jurisdiction 
Act  (UCCJA)  as  of  a  few  months 
ago,  and  it  was  pending  in  nine 
more.  However,  California  attorney 
Lawrence  H  Stotter,  retired  chair- 
man of  the  ABA  Family  Law  Sec- 
tion, has  testified  that  signing  states 
have  not  used  its  provisions,  have 
read  it  narrowly  or  interpreted  it 
wrongly  in  making  determinations, 
or  have  ignored  out-of-state  orders 
entirely.  And  19  states  still  have  not 
signed  It,  making  them  potential 
child-snatching  havens. 

Miller.  while  supporting  UCCJA, 
believes  it  has  a  number  of  flaws: 

•  One.  it  does  not  address  child- 
snatching,  but  covers  only  custody. 

•  Two.  its  provisions  apply  only 
when  a  custody  decree  exists,  and 
more  than  70%  of  all  snatchings  oc- 
cur before  a  decree  has  been  Issued. 
Until  then  both  parents  are  assumed 
to  have  equal  custody,  and — even  if 
one  parent  has  filed  a  custody  peti- 
tion— either  can  take  off  with  the 
kids  without  breaking  the  law. 
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•  Three,  a  court  has  no  way  of 
knowing  if  another  state  might  al- 
ready have  awarded  custody  to  the 
other  parent,  unless  it  is  so  informed 
by  the  parent  applying  for  custody 
.   .      which  is  not  likely. 

•  Four,  no  provision  is  made  in 
UCCJA  to  locate  and  return  a 
snatched  child,  and  Miller  alleges 
that  only  about  10%  are  ever  found 
again.  He  was  one  of  the  lucky 
parents 

•  Five,  UCCJA  is  only  a  model 
bill  (drafted  by  the  National  Confer- 
ence of  Commissioners  on  Uniform 
State  Laws  in  1%8  to  discourage 
court-shopping)  and  suggests  "refu- 
gee" states  can  keep  their  options  to 
assume  jurisdiction  over  cases,  and 
does  not  require  them  to  "  give 
full  faith-and-credit"  to  custody  de- 
crees rendered  by  sister  state  courts 
Each  state  is  free  to  adopt  its  own 
version. 

Similar  federal  legislation  last 
year,  sponsored  by  Rep.  Donald  Ed- 
wards (D.,  CA),  former  Rep  John 
Moss  and  Sen.  George  S.  McGovem 
(D.,  SD)  gained  little  interest  and 
failed  to  pass  because  it  allegedly 
was  unenforceable,  vague,  and  in- 
fringed on  states'  rights 

Bennett's  original  1973  bill  didn't 
pass  because  it  was  too  strong;  it 
merely  struck  the  "parental  excep- 
tion" clause  from  the  Lindbergh  Act. 
His  first  revision  was  too  weak:  it 
amended  the  Act  to  include  a  punish- 
ment of  only  a  $1,000  fine  and  up  to 
a  year  in  jail.  Neither  bill  would 
have  applied  when  custody  had  not 
been  awarded,  and  the  FBI  did  not 
".  .  .  want  to  get  into  the  child- 
collection  business,"  one  official  tes- 
tified. Many  Congressmen  also  be- 
lieved it  would  be  hard  to  convict 
any  parent  of  kidnapping  under  that 
law.  "What  jury  would  convict  a 
loving  parent  for  taking  his  or  her 
own  child?",  they  questioned 

Bennett's  bill  may  have  a  tough 
time  in  the  House  again  this  year 
It  was  referred  to  the  Crime  sub- 
committee, chaired  by  Rep.  John 
Conyers  (D..  MI;  who  is  dead  set 
against  any  federal  parental  kidnap- 
ping law  and  who  has  refused  to 
hold  any  more  hearings  since  the 
one  held  in  1974  on  the  same  sub- 


ject, and  to  the  Public  Assistance 
subcommittee,  because  of  the  pro- 
posed expansion  of  the  Federal  Par- 
ent Locater  System  (FPLS)  At  pres- 
ent there  are  no  plans  to  discuss  the 
issue  in  any  hearings  that  that  com- 
mittee may  have  on  Social  Security 
issues  In  addition,  the  Criminal  Jus- 
tice subcommittee,  which  met  in 
May  to  go  over  changes  it  wants  in 
the  Criminal  Code,  made  no  de- 
cision whether  or  not  to  bring  up 
child  snatching  as  an  addition  to  the 
code 

However,  Senator  Wallop  said  his 
revised  bill  (it  was  first  presented  to 


child  support  The  third  section  would 
make  it  a  federal  misdemeanor  for 
"any  parent,  relative  or  other  person 
(i.e.,  private  detective,  friend,  or 
other   relative)  to   snatch   and 

transport  a  child  across  state  lines  in 
violation  of  a  custody  determination 
entitled  to  full  faith-and-credit"  un- 
der the  law 

It  also  creates  two  new  federal 
offenses  restraining  a  child  (under 
14)  without  good  cause  for  more 
than  30  days,  punishable  by  up  to  30 
days  imprisonment  and/or  a  fine  of 
up  to  $10,000.  and  concealing  a  child 
without  good  cause   for  more   than 


•  •  Wallop's  bill  won't  prevent  child- 
snatching.  . .  it  will  encourage  the 
parent  to  come  out  of  hiding.  •  •  *  a 


the  95th  Congress,  passed  the  Sen- 
ate but  died  in  the  House!  contains 
changes  suggested  by  the  Justice 
Department,  by  witnesses  at  a  House 
hearing  last  year  on  his  original  bill, 
and  by  others  concerned  with  the 
problem.  He  feels  it  has  a  better 
change  of  passage  Wallop  has 
strong  bipartisan  support,  with  16 
co-sponsors  including  Sen  Edward 
M.  Kennedy  (D,,  MA),  whose  Judi- 
ciary Committee  has  responsibility 
for  revising  the  U.S.  Criminal  Code, 
where  the  child-snatching  provisions 
would  go  The  actual  hearings  may 
be  held  by  the  Criminal  Laws  sub- 
committee, headed  by  Sen.  Joseph 
R  Biden,  Jr.  (D.,  DE).  if  he  can  be 
persuaded  to  hold  them. 

Senator  Wallop  has  explained  that 
S  105  would  amend  the  US.  Code 
to  require  state  courts  to  "give  full 
faith-and-credit  to  custody  decrees 
rendered  by  sister  state  courts" — 
when  it  is  in  the  best  interests  of  the 
child  to  do  so.  under  the  provisions 
of  the  bill  The  second — and  per- 
haps most  controversial  section — 
would  amend  the  Social  Security  Act 
to  widen  the  use  of  FPLS  to  include 
"locating  parents  who  take,  restrain, 
or  conceal  their  children"  The  FPLS 
was  set  up  to  find  parents — mainly 
those  whose  children  are  on  welfare 
— who   refuse   to   pay  court-ordered 
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seven  days,  punishable  by  a  jail  term 
of  up  to  six  months  and/or  a  fine  of 
up  to  $10,000. 

By  adopting  the  "home  state"  pro- 
vision of  UCCJA.  Wallop  asserts 
"one  of  the  major  incentives  for 
child-snatching  will  be  eliminated." 
The  "home  state"  is  the  one  where 
the  child  has  lived  continuously  for 
six  months  prior  to  the  start  of  a 
custody  case  The  home  state  also 
would  retain  jurisdiction  to  make  or 
modify  custody  orders  for  six  months 
after    the   child's   departure. 

Wallop's  new  bill  also  could  elimi- 
nate some  FBI  and  Justice  Depart- 
ment opposition  one.  by  postponing 
the  FBI's  entry  into  a  case  until  60 
days  after  local  police,  state  and 
federal  PLS  have  been  unsuccessful 
in  locating  the  missing  parent  and 
two.  by  not  requiring  federal  courts 
to  become  the  arbiters  of  cus- 
tody disputes,  either.  But  Miller  be- 
lieves Wallop's  bill  is  flawed  in  that 
a  person  could  be  found  guilty  of 
child-snatching  if  he  restrains  or  con- 
ceals a  child,  in  violation  of  any  per- 
son's custody  or  visitation  rights, 
only  when  a  valid  custody  order 
exists  He  said  Bennett's  bill  also 
covers  instances  when  a  separation 
agreement  exists,  and — if  there  is  no 
custody  decree  or  separation  agree- 
(See  CHILDSNATCHING.  p.  44) 
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ment  at  all — when  the  relationship 
between  the  parent  and  child,  or 
guardian  and  ward,  is  violated  CRl 
wants  "all  victims  of  child-snatch- 
ing" to  be  eligible  for  assistance  un- 
der the  law.  not  Just  a  child  fortu- 
nate to  have  been  under  a  court 
order  at  the  time  of  such  an  act. 

Even  his  bill  won't  "prevent"  child- 
snatching,  Wallop  cautions.  How- 
ever, it  will  encourage  the  snatching 
parent  to  come  out  of  hiding  and 
return  the  child  in  two  ways;  "First, 
it  creates  a  defense  to  prosecution 
where  a  defendant  returns  the  child 
unharmed  to  the  other  parent  within 
30  days  after  an  arrest  warrant  has 
been  issued.  Second,  it  instructs  the 
court  to  be  lenient  in  sentencing  a 
defendant  who  returns  the  child 
unharmed — but  too  late  to  take 
advantage  of  the  defense,"  Wal- 
lop stated.  Sen,  Wallop  will  ad- 
dress PWP's  Atlanta  convention  this 
month. 

Los  Angeles  District  Attorney  John 
K.  Van  de  Kamp  has  testified  that 
"the  deterrent  value  of  this  legisla- 
tion, in  my  view,  is  undermined"  by 
the  30-day  provision,  which  leads  "to 
the  short-term,  unauthorized  taking 
of  children.  An  abducting  parent  can 
go  scot-free  under  (the  proposed) 
federal  law,  if  the  child  is  returned 
within  30  days,"  He  also  recom- 
mended that  the  FBI  enter  the  case 
/mmedfa(e/y — or  within  7  days — 
when  there  was  evidence  a  federal 
crime  had  been  committed — i,e,, 
when  state  lines  or  international 
boundaries  had  been  crossed — and, 
when  no  federal  crime  existed,  after 
30  days.  "The  60-day  requirement  is 
likely  to  result  in  an  extremely  stale 
trial,"  he  emphasized. 

De  Kamp  also  is  not  happy  with 
the  bill's  provision  that  parents  must 
notify  local  police,  and  request  help 
from  state  and  federal  PLS,  within 
90  days  of  the  alleged  abduction. 
"The  presumed  purpose  of  this  sec- 
tion is  to  ensure  the  exhaustion  of 
local  remedies.  However,  the  strin- 
gent time  requirements  may  simply 


lead  us  back  to  further  attempts  at 
'self-help',"  or  child-snatching  He 
recommended  a  longer  time  period 
— 180  days  to  a  year. 

Criticism  also  was  voiced  that  par- 
ental kidnapping  as  defined  in  the 
proposed  legislation  would  only  ap- 
ply to  children  14  years  and  under 
The  full  falth-and-credit  portion,  and 
the  use  of  the  FPLS,  would  cover 
kids  to  18  Wallop's  office  said  that 
most  snatched  children  are  between 
three  and  seven  and  that  by  age  14 
it  is  assumed  that  the  child  should 
be  able  to  run  away  from  the  abduc- 
tor, or  at  least  to  telephone  some- 
one. 

Opponents  to  the  current  Wallop- 
Bennett  legislation  are  hard  to  find, 
according  to  their  staffs  and  that  of 
Sen  Alan  Cranston  (D.,  CA),  a  co- 
sponsor.  Last  year,  the  House  Sub- 
committee on  Criminal  Justice  held 
hearings  which  produced  "over- 
whelming positive  comment"  on 
Wallop's  amendment,  compared  to 
the  1974  discouraging  hearings  by 
the  Crime  subcommittee.  In  April, 
Sen  Cranston's  Child  and  Human 
Development  subcommittee  con- 
ducted a  one-day  hearing  in  Los 
Angeles  with  equally  positive  com- 
ment. The  American  Bar  Associa- 
tion, which  first  opposed  such  bills, 
has  endorsed  Wallop's  entire  amend- 
ment. The  Justice  Department, 
which  was  concerned  about  federal 
intervention  in  family  arguments, 
may  have  changed  some  of  its  ob- 
jections. But  the  FBI  faces  a  budget 
cut  this  year.  Extra  responsibilities 
without  extra  funds  could  not  get 
much  support.  And  at  presstime  a 
Justice  Department  spokesman  had 
not  returned  six  calls  made  by  SIN- 
GLE PARENT  to  learn  its  present 
position  on  the  issue 

John  McCabe,  legislative  director, 
National  Conference  of  Commission- 
ers on  Uniform  State  Laws,  said 
Wallop's  amendment  appears  to 
meet  most  of  his  group's  objections 
to  previous  bills  on  the  use  of  the 
federal  kidnapping  statute. 

Prof.  Brigette  M.  Bodenheimer  of 
the  University  of  California  Law 
School,  one  of  the  chief  drafters  of 
UCCJA  and  one  of  the   US.   dele- 
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gates  to  the  Hague  Conference  on 
Private  International  Law  (involving 
child-snatching),  also  supports  the 
legislation.  She  said  at  the  hearing 
she  had  "come  to  the  conclusion  that 
a  criminal  deterrent  Is  necessary  and 
that  the  involvement  of  the  FBI  Is 
necessary"  Professor  Bodenheimer 
also  said  passage  of  this  bill  would 
facilitate  approval  of  the  interna- 
tional treaty  next  year. 

Curiously,  three  organizations  with 
Washington  legislative  offices  which 
you  might  imagine  would  have  strong 
stands  on  the  issue  do  not  plan  to 
back — or  oppose — the  bills  The 
American  Civil  Liberties  Union,  Child 
Welfare  League  of  America,  and  Na- 
tional Association  of  Social  Workers. 
We  never  were  able  to  get  a  state- 
ment from  the  National  Organization 
for  Women;  a  spokesman  never  re- 
turned our  original  call  and  when  we 
called  back,  we  were  always  put  on 
"hold." 

Some  of  the  fathers'  rights  groups 
are  against  such  legislation  as  being 
"anti-father  in  disguise"  Male  Equal- 
ity Now  (MEN),  which  claims  3,000 
members  in  Maryland  alone,  says  It 
"doesn't  fool  with  state  or  federal 
legislation;  we're  not  rich.  We  pre- 
fer to  work  in  litigation"  However, 
a  spokesman  said  the  Wallop  and 
Bennett  bills  "are  another  kind  of 
anti-male  legislation  being  passed 
willy-nilly.  This  law  would  never  be 
enforced  against  women.  It  would 
be  just  used  against  men,  as  is  every 
other  law  passed  which  is  supposed 
to  help  both  men  and  women." 

The  bill  would  be  effective  im- 
mediately upon  its  passage  by  Con- 
gress and  signing  by  the  President. 
Wallop's  staff  has  interpreted  its 
language  to  cover  snatchings  that 
may  have  occurred  years  ago — if  the 
trespass  continues  after  the  bill  be- 
comes law.  However,  the  staff  has 
recommended  more  specific  lan- 
guage on  this  limitation. 
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Children  of 

Divorce 

and 
Separation 


Pawns  in  the  Child- 
Snatching  Game 

By 

US  Senator  Malcolm  Wallop 

The  marriage  is  disintegrating  and 
your  client  wants  out -with  the 
children.  Your  advice  is  sought  about 
whether  there  would  be  criminal  or 
civil  liability  for  taking  the  children  to 
another  state  without  the  consent  of 


the  other  parent.  What  advice  do  you 
give? 

The  question  is  a  familiar  one  for 
domestic  relations  lawyers  and 
general  practitioners  alike.  Even 
though  actual  experience  teaches  us 
that  the  parent  who  carries  out  this 
plan  will  be  virtually  assured  of  im- 
munity, the  confusing  state  of  the  law 
invariably  places  the  counselor  in  an 
ethically  compromising  position;  ad- 
vice is  often  couched  in  terms  of  "in 
all  probability,  nothing  will  happen 
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with  each  child,  ihc  difficulty  of 
scparaling  aflcr  each  visii  knowing 
ihcy  would  noi  ^ce  each  oihcr  again 
lor  a  long  period  ol  lime,  eic.)  loint 
cuMody  laihers  did  iiol  rcpori  any  of 
ihe>.e  problems,  and  in  laci  ollen  fell 
iheir  rclalionships  wiih  iheir  children 
were  now  closer  ihan  helore.' 

The  study  also  revealed  some  in- 
teresting findings  on  the  viability  of 
joint  custody  for  other  families.  For 
one,  it  does  not  seem  mandatory  for 
both  parlies  to  seek  joint  custody  in 
order  for  it  to  work,  in  some  of  these 
cases  there  was  initial,  and  sometimes 
even  prolonged,  disagreement  about 
joint  custody  which  was  resolved  only 
after  one  party  finally  gave  in  to  the 
overwhelming  pressure  from  the 
other.  The  longer  they  continued  the 
arrangement,  the  more  satisfied  each 
became,  the  joint  custody  experience 
becoming  self-reinforcing  in  its  own 
right.  Although  many  of  the  non- 
custodial parents  had  returned  to 
court  because  of  dissatisfaction  with 
the  custodial  and/or  visitation  ar- 
rangements, none  of  ;he  joint  custody 
families  had  done  so. 


...joint  custody  ap- 
pears to  reaffirm  the 
sense  of  parental 
responsibility  that  gives 
rise  to  the  bonding  of 
parent  to  child. 


Secondly,  the  study  sheds  doubi  on 
the  popular  assumption  that  divorced 
lamilics  can  neither  agree  nor  com- 
municate well  enough  to  effect  a  joint 
custody  arrangement.  A  number  of 
the  joint  custody  parents  described 
openly  hostile  and  angry  relationships 
with  their  e\-spouses.  Some  of  these 
used  the  school  as  the  drop-off  point 
tor  the  child  in  order  lo  avoid  un- 
necessary meetings  and  angry  ex- 
changes, so  that  literally  weeks  and 
months  could  go  by  without  their 
comnumicaling  with  one  another. 
What  allowed  for  the  arrangement  to 
work  in  these  cases  seems  to  be  a 
recognition  by  each  parent,  despite 
their  animosity,  that  they  both  gen- 


uinely loved  the  child  and  thai  the 
child  in  turn  was  attached  to  both 
parents,  as  well  as  trust  that  the  other 
parent  would  not  harm  the  child 
when  in  his  or  her  care.  These  couples 
were  able  lo  single  out  their  mariial 
issues  from  the  parental  issues. 


Although  many  o\  the 
non-custodial  parents 
had  returned  to  court 
because  o\'  dissatisfac- 
tion with  the  custodial 
and/or  visiting  ar- 
rangements, none  of 

the  joint  custody 
families  had  done  so. 


Overall  this  study  raises  a  number 
of  questions  about  current  social 
policies  implemented  by  the  courts 
and  influenced  by  the  writings  of 
Solnil  and  others,  that  conventional 
cusiodv  and  visitation  arrangements 


are  in  the  best  interest  of  the  child.' 
To  Ihc  contrary,  the  research  on 
children  of  divorce  clearly  indicates 
thai  thi>se  children  do  best  who  have 
open  and  continuous  access  lo  both 
parents.'  The  issue  of  determining 
who  IS  a  better  parent  is  secondary  to 
a  child's  need  to  maintain  strong  lies 
lo  both  parents.  The  findings  of  this 
study  clearly  demonstrate  thai  sole 
custody  discourages  involved  parent- 
ing by  non-custodial  parents. 

Rather  than  impose  legal  visiialion 
restrictions,  the  courts  should  do 
everything  in  their  power  to  further 
contact  between  the  child  and  both 
parents,  including  the  appointment  of 
conciliation  counselors  to  help  work 
out  custody  disputes  in  favor  of  joint 
custody. 

Divorce,  when  there  are  children 
involved,  does  not  spell  the  death  of 
the  family,  but  rather  its  reorganiza- 
tion. The  American  family  is  chang- 
ing and  opting  lor  shared  parental 
responsibility.  Our  divorce  laws 
should  reflect  that  change,  and 
should  be  enacted  to  appeal  lo  the 
strengths  of  each  parent,  both  for  the 
benefit  of  that  parent  and  of  the 
child.? 

see.  References,  p.  65 
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to  you,  bai  don't  attribute  that  to 
me." 

As  lawyers  grapple  with  the  many 
variations  of  this  question,  federal 
and  state  legislators  are  simultaneous- 
ly trying  lo  come  to  grips  with  the 
growing  problem  of  "child- 
snatching,"'  the  abduction  of  a  child 
by  one  parent  without  the  consent  of 
the  other  parent. 

This  article  is  about  child- 
snatching:  why  it  happens,  who  suf- 
fers from  it,  and  what  is  being  done 
about  it  at  the  state  and  federal  levels. 
Its  focus  will  be  the  legislation  1  have 
introduced  to  deter  child-snatching 
and  generally  to  improve  child 
custody  laws. 

Genesis  of  the  Legislation 

One  might  wonder  why  a  freshman 
senator  from  Wyoming  became  con- 
cerned about  child  custody  laws  and 
parental  kidnapping.  In  August  1977, 
the  case  of  Cordoba  v.  Lipsel'  came 
to  trial  before  a  jury  in  the  United 
States  District  Court  in  Wyoming. 
The  plaintiff-mother  in  that  case  sued 
the  defendant-detective  (who  had 
been  retained  by  her  estranged 
husband)  on  the  tort  theory  of 
outrageous  conduct  for  his  part  in 
helping  her  husband  take  their  child 
from  her  custody  in  Wyoming  to  Col- 
umbia, his  home  country.  Although 
the  jury  relieved  the  defendant  of 
liability,  I  could  not  help  but  wonder 
what  psychological  effect  this  emo- 
tional ordeal  would  have  on  the  two- 
year-old  youngster  and  what  could  be 
done  to  protect  other  children  from 
similar  experiences. 

Research  revealed  that  the  Cor- 
doba child  shares  the  dubious  distinc- 
tion of  being  a  "snatched  child"  with 
thousands  of  other  children.  The 
Library  of  Congress  has  estimated 
that  some  25,000  child-snatchings  oc- 
cur annually.  A  leading  parent  group 
seeking  lo  slop  child-snatching. 
Children's  Rights  Inc.,'  believes  the 
figure  may  be  closer  to  100,000.  If  the 
number  of  divorces  and  other  family 
disruptions  continues  to  increase  at 
the     present     rate,     it     is     almost 

Malcolm  Wallop  (R-  Wyoming)  is  a 
member  of  the  US  Senate  Energy 
Committee,  the  Finance  Committee, 
and  the  Select  Committee  on  In- 
telligence. He  was  a  member  of  the 
Judiciary  Committee  in  the  95th  Con- 
gress when  he  first  introduced  legisla- 
tion to  deter  child-snatching. 


guaranteed  that  the  number  of 
snatchings  will  continue  lo  grow.  This 
translates  into  thousands  of  children 
who  will  find  themselves  pawns  in  the 
feud  between  their  parents  and  who 
will  inevitably  suffer  immeasurable 
emotional  harm. 

Parental  kidnapping  is  rampant  to- 
day because  there  are  no  effective 
deterrents  in  either  federal  or  state 
criminal  and  civil  laws.  In  fact,  there 
are  some  incentives. 

Parents  are  not  subject  to  prosecu- 
tion under  current  federal  law  for  in- 
terstate abductions  of  their  children. 
This  is  because  the  federal  kidnap- 
ping statute,'  known  as  the  "Lind- 
berg  Law,"  specifically  excludes 
parents  from  its  operation. 

State  criminal  laws  are  many  and 
varied  in  their  approach  to  conduct 
that  interferes  with  rights  or  custody. 
Statutes  range  in  kind  from  kidnap- 
ping (some  of  which  specifically  ex- 
empt parents  from  prosecution;  im 
munity  has  been  judicially  implied  in 
others)  to  custodial  interference. 
Punishment  varies  accordingly.  Not 
all  states  have  statutes  that  punish 
child-snatching.  Even  those  that  do 
are  reluctant  to  assist  sister  states  in 
enforcing  their  laws;  extradition  re- 
quests sought  for  violations  of  child- 
snatching  statutes  are  often  frowned 
upon  and  denied.  These  statutes  are 
neither  uniformly  nor  universally  en- 
forced in  intrastate  cases  and  are  ex- 
ceedingly difficult  to  enforce  in  in- 
terstate and  international  cases. 

Knowing  that  prosecution  is 
unlikely  under  both  state  and  federal 
law,  parents  freely  snatch  their 
children  with  little  or  no  real  threat  of 
punishment. 

Just  as  the  criminal  laws  have  been 
ineffective  in  deterring  child- 
snatching,  the  custody  laws 
throughout  the  country  have  con- 
tributed to  the  problem.  Child 
custody  has  traditionally  been  a  mat- 
ter exclusively  within  the  jurisdiction 
of  the  states.  To  date,  the  full  faith 
and  credit  clause  of  the  Constitu- 
tion' has  not  been  made  applicable  to 
child  custody  determinations  either 
by  express  act  of  Congress  or  by 
judicial  interpretation.  Thus,  states 
are  not  required  to  enforce  custody 
decrees  of  sister  states.  As  a  result, 
states  have  freely  modified  custody 
orders  entered  by  sister  state  courts 
on  the  basis  of  changed  circumstances 
and  have  often  done  so  solely  on  the 
jurisdictional  basis  of  the  child's 
physical  presence  in  the  forum. 


Precisely  this  situation  has  en- 
couraged child-snatching.  A 
parent  -  be  it  the  mother  or 
father  -  who  has  lost  a  custody  battle 
in  one  state  has  every  incentive  to 
snatch  the  child  to  another  state  to 
reliligate  the  custody  issue.  Since  the 
second  state  is  not,  as  a  general  rule, 
bound  by  the  judgment  in  the 
previous  action,  the  court  often 
awards  custody  to  the  parent  who  has 
snatched  the  child  and  come  into  the 
forum  with  unclean  hands.  In  effect, 
the  willingness  on  the  part  of  the 
courts  to  make  adjustments  in 
custody  matters  has  had  the  unfor- 
tunate byproduct  of  aiding  and  abet- 
ting child-snatching. 

The  UCCJA 

The  Uniform  Child  Custody 
Jurisdiction  Act"  (UCCJA)  was 
prepared  by  the  National  Conference 
of  Commissioners  on  Uniform  State 
Laws  in  response  to  the  jurisdictional 
problems  in  interstate  custody  cases. 
The  UCCJA  limits  custody  jurisdic- 
tion' to  the  state  in  which  the  child 
has  his  home  (the  "home  state")  or 
where  there  are  other  strong  contacts 
with  the  child  and  his  family.  Once  a 
court  exercises  its  jurisdiction  in  ac- 
cordance with  UCCJA,  its  custody 
determination  is  entitled  to  comity 
recognition'  by  states  which  have 
adopted  it.  The  UCCJA  makes 
substantial  inroads  into  the  relitiga- 
tion problem  by  narrowly  limiting  the 
circumstances'  in  which  a  state  may 
modify  a  custody  order  of  another 
state;  except  in  those  few  instances, 
the  original  court  retains  jurisdiction 
to  modify  its  orders. 

Because  the  UCCJA  is  a  reciprocal 
act  and  may  be  freely  adopted  or  re- 
jected by  the  states,  its  effectiveness 
in  interstate  custody  cases  depends 
upon  its  adoption  throughout  the 
country.  Although  the  trend  is  clearly 
in  this  direction -as  of  the  end  of 
February  1979,  29  states'"  had 
adopted  the  UCCJA  -  it  may  be  years 
before  nationwide  adoption  is  ac- 
complished. 

It  is  my  belief  that  the  price  of  wait- 
ing for  this  eventuality  is  loo  high  in 
human  terms  for  Congress  not  to  take 
the  initiative  in  finding  a  solution  to 
the  child-snatching  problem.  For  this 
reason,  1  introduced  legislation  in 
both  the  95th  and  96th  Congresses  to 
facilitate  the  interstate  recognition 
and  enforcement  of  child  custody 
decrees  and  to  deter  and  hopefully 
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stop  child-snalching. 

1  egislaiion"  introduced  at  the 
beginning  of  the  96lh  Congress  has  its 
roots  in  an  amendment  to  criminal 
code  reform  legislation  marked  up  by 
the  Senate  Judiciary  Committee  and 
passed  by  the  Senate  in  the  95lh  Con- 
gress. The  committee  adopted  an 
amendment  I  offered  to  SI437,  the 
Criminal  Code  Reform  bill,  which 
would  have  made  a  parent  subject  to 
prosecution  for  abducting  and  retain- 
ing his  child.  The  amendment  was 
subsequently  expanded  in  scope  and 
adopted  as  an  amendment"  to  S14.17, 
which  passed  the  Senate  on  January 
30,  1978.  Unfortunately,  the  House 
failed  to  act  on  companion  criminal 
code  legislation,  and  the  child- 
snatching  amendment  was  not 
enacted. 

On  January  23  of  this  year.  1  in- 
troduced the  amendment  as  a 
separate  bill  with  strong  bipartisan 
support  from  Senators  Thurmond, 
Kennedy,  McGovern,  Cranston, 
Simpson,  Hayakawa,  Riegle,  and 
DeConcini.  Since  the  date  SI05,  the 
Parental  Kidnapping  Prevention  Act 
of  1979,  was  introduced,  the  number 
of  sponsors  has  grown  to  16. '^  Thai 
number  is  likely  to  increase  as  the  bill 
is  processed  by  the  Senate  Judiciary 
Subcommittee  on  Criminal  Justice. 
Simultaneously  with  the  introduction 
of  S105  in  the  Senate,  Congressman 
Bennett  introduced  a  nearly  identical 
bill  in  the  House  of  Representatives. 
HR1290  was  referred  jointly  to  the 
House  Judiciary  and  Ways  and 
Means  Committees. 


...S1437.. .would  have 
made  a  parent  subject 
to  prosecution  for  ab- 
ducting and  retaining 
his  child. 


We  have  developed  a  three-prong 
approach  to  the  child-snatching  prob- 
lem. In  a  nutshell,  the  three  major  in- 
terdependent sections  of  SI 05  make 
the  full  faith  and  credit  clause  ap- 
plicable to  specified  custody  deter- 
minations, enable  the  Parent  Locator 
Service  to  locate  children  who  have 
been  snatched,  and  make  it  a  federal 


crime  for  parents  to  kidnap  their 
children. 

More  specifically,  the  first  section 
amends  title  28  of  the  United  Slates 
Code  by  adding  a  new  subsection 
1738A.'*  The  new  provision  adopts 
the  principle  jurisdictional  provisions 
of  the  UCCJA  and,  for  the  first  time, 
requires  stale  courts  to  give  full  faith 
and  credit  to  custody  determinations 
rendered  by  sister  stale  courts  consis- 
tent with  these  provisions. 

All  slates  will  be  required  to  en- 
force and  not  modify,  except  under 
specified  circumstances,  custody 
determinations  made  by  sister  state 
courts  which  exercise  their  jurisdic- 
tion in  accordance  with  the  provisions 
of  this  bill.  It  will  be  in  the  interest  of 
every  state  to  adopt  these  jurisdic- 
tional standards  since,  by  doing  so, 
their  custody  decrees  would  be  en- 
titled to  full  faith  and  credit.  The 
uniform  custody  approach  to  custody 
cases  embodied  in  this  provision 
should  markedly  reduce  the  number 
of  custody  cases  which  are  litigated  in 
numerous  stales.  This  will  have  the 
desirable  effect  of  conserving 
precious  judicial  lime. 

This  section  applies  to  "cusiody 
determinations"  which  is  defined  in 
the  bill  to  include  both  custody  and 
visitation  rights,  including  perma- 
nent, temporary,  and  initial  orders.  It 
thereby  extends  its  protection  to  bolh 
mothers  and  fathers,  irrespective  of 
which  parent  exercises  the  right  of 
custody  or  of  visitation.  It  slates  no 
preference  as  to  which  parent  should 
be  awarded  custody  or  visitation  of 
the  child,  which  builds  in  the  elastici- 
ty needed  to  accommodate  any 
custody  arrangements  mutually 
agreeable  to  the  parties,  including 
joint  cusiody  and  other  equitable  ar- 
rangements. 

One  of  the  major  incentives  for 
child-snatching  will  be  eliminated  by 
adopting  the  "home  state"  basis  for 
jurisdiction  found  in  the  UCCJA. 
The  "home  slate"  is  the  stale  in 
which  the  child  lived  continuously  for 
six  months  immediately  preceding  the 
commencement  of  a  cusiody  pro- 
ceeding. The  home  state  retains 
jurisdiction  to  make  custody  deter- 
minations for  six  months  after  the 
child  leaves  the  slate.  An  order 
entered  in  the  home  state  would  be 
entitled-  to  full  faith  and  credit  in 
other  states  and  could  not  be 
modified  except  as  provided  for  in  the 
bill. 


If  a  snatching  occurs  before  a  court 
determination  of  custody  has  been 
made,  the  parent  who  remains  in  the 
home  state  has  six  months  in  which  to 
obtain  a  custody  determination  which 
would  then  be  entitled  to  be  recog- 
nized and  not  modified  by  sister 
states.  During  this  time  no  other 
state,  with  but  a  few  exceptions, 
would  have  jurisdiction  to  act  in  a 


Just  as  the  criminal 

laws  have  been 

ineffective  in  deterring 

child-snatching,  the 

custody  laws 

throughout 

the  country  have 

contributed  to  the 

problem. 


custody  case  involving  the  snatched 
child.  If  a  cusiody  determination  is  in 
force  at  the  time  a  snatching  occurs, 
the  Slate  io  which  the  child  is  taken 
would  not.  except  in  the  enumerated 
circumstances,  have  jurisdiction  to 
modify  the  existing  decree  and  would 
defer  to  the  original  court  to  make 
adjustments  in  that  order. 

The  second  section  of  SI05  amends 
section  453'*  of  the  Social  Security 
Act  which  established  the  Parent 
Locator  Service  (PLS)  in  the  Depart- 
ment of  Health,  Education  and 
Welfare.  The  Parent  Locator  Service 
was  set  up  to  find  parents  who  have 
defaulted  on  their  child  support 
payments.  This  amendment  expands 
the  existing  responsibilities  of  the 
PLS  to  include  locating  parents  who 
lake,  restrain,  or  conceal  their 
children. 

The  PLS  has  been  established  in  all 
50  slates  and  four  territories  as  well  as 
in  ihe  federal  government.  In  fiscal 
year  1978,  the  federal  government 
collected  more  than  $1  billion  in  child 
support  payments  from  defaulting 
parents.  Based  on  its  success  in 
locating  parents  in  child  support 
cases,  the  PLS  should  prove  to  be 
equally  effective  in  child  custody  and 
parental  kidnapping  cases. 

This  section  of  the  bill  should  pro- 
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mote  cooperation  among  the  states 
and  the  federal  government  in 
locating  parents  who  violate  custody 
determinations  which  arc  entitled  to 
full  I'aiih  and  credit  under  new  section 
1738A  and  those  who  are  alleged  to 
have  violated  the  new  Parental  Kid- 
napping section  of  the  legislation.  It 
will  also  greatly  assist  parents  in 
relocating  their  snatched  children 
which  should  come  as  a  welcome 
relief  to  the  countless  number  of  ex- 
asperated parents  who  spend  exorbi- 
tant sums  of  money  in  search  of  their 
missing  children,  often  to  no  avail. 

The  third  section  of  the  bill  adds  a 
new  section  1203"  to  title  18  of  the 
United  States  Code,  entitled  "Paren- 
tal Kidnapping"  to  close  the  loophole 
in  the  existing  federal  kidnapping  law 
which  exempts  parents  from  prosecu- 
tion. It  does  this  by  making  it  a 
federal  misdemeanor  for  any  parent, 
relative,  or  other  person  specified  in 
the  statute  to  restrain  or  conceal,  and 
transport  a  child  across  state  lines  in 
violation  of  a  new  custody  determina- 
tion entitled  to  full  faith  and  credit 
under  new  section  1738A  of  title  28  of 
the  United  States  Code.  The  two 
minor  offenses  created,  "restraining 
a  child,"  and  "concealing  a  child," 
are  punishable  by  a  maximum  of  30 
days  imprisonment  or  $10,000  or 
both,  and  a  maximum  of  six  months 
imprisonment  or  S10,000  or  both, 
respectively. 

This  section  is  intended  to  cover  the 
typical  child-snatching  case  in  which 
one  parent  takes  his  child  in  violation 
of  a  custody  or  visitation  decree  in 
favor  of  the  other  parent.  It  could 
also  cover  cases  in  which  the  snat- 
ching occurs  before  a  custody  deter- 
mination is  obtained.  Under  the  full 
faith  and  credit  provision,  the  parent 
who  is  left  behind  in  the  home  state 
may  obtain  a  custody  determination 
in  the  home  state  within  six  months 
from  the  date  the  child  has  been  snat- 
ched. If  a  custody  determination  is 
entered  and  the  restraint  and/or  con- 
cealment continues  tor  the  specified 
periods  of  time,  a  prosecution  could 
lie.  This  provision  would  apply  to  the 
private  detective,  friend, or  relative 
who  helps  snatch  the  child  in 
disregard  of  a  custody  determination 
entitled  to  full  faith  and  credit. 

If  this  amendment  is  enacted,  the 
federal  criminal  courts  will  not 
become  the  arbiters  of  custody 
disputes.  Federal  criiriinal  jurisdic- 
tion would  only  come  into  play  where 


a  parent  violates  a  custody  determina- 
tion enforceable  under  new  section 
1738A  of  title  28.  In  other  words, 
parties  to  a  custody  dispute  are 
obligated  to  obtain  a  custody  deter- 
mination under  the  civil  laws  of  a 
state  before  a  federal  prosecution 
could  be  brought  under  this  section. 
This  new  provision  also  authorizes 
the  Federal  Bureau  of  Investigation 
(FBI)  to  investigate  parental  kidnap- 
ping cases.  From  a  practical  stand- 
point, state  and  local  law  enforce- 
ment authorities  are  now  powerless  to 
either  investigate  or  prosecute  in- 
terstate child-snatching  cases.  The 
FBI  will  not  only  be  able  to  enforce 
the  new  federal  criminal  statute,  but 
in  addition,  will  provide  nationwide 
support  to  state  and  local  authorities 


...the  price  of 
waiting...  is  too  high 
in  human  terms  for 
Congress  not  to  take 
the  initiative  in  finding 
a  solution  to  the  child- 
snatching  problem. 


in  enforcing  their  parental  kidnap- 
ping laws. 

While  this  legislation  recognizes  the 
valuable  assistance  the  FBI  can  bring 
to  an  interstate  parental  kidnapping 
case,  it  also  takes  cognizance  of  the 
bureau's  limited  resources.  It  does 
this  by  postponing  FBI  involvement 
in  an  investigation  until  60  days  have 
passed  from  the  time  local  law  en- 
forcement authorities  and  the  state 
and  federal  parent  locator  services 
have  been  alerted  about  the  offense 
and  their  assistance  has  been  mobi- 
lized to  find  the  missing  child  and 
parent. 

While  the  statute  fails  to  achieve  Its 
primary  purpose -to  prevent  snatch- 
ings-il  nonetheless  encourages  the 
parent  who  has  snatched  the  child  to 
return  him  to  the  person  who  is  en- 
tilled  to  his  custody  or  visitation.  It 
does  this  in  two  ways.  First,  it  creates 
a  defense  to  prosecution  where  a 
defendant  returns  the  child  unharmed 
to  the  other  parent  within  30  days 
after    an    arrest    warrant    has    been 


issued.  Second,  it  instructs  the  court 
to  be  lenient  in  sentencing  a  defen- 
dant who  returns  the  child  unharmed 
but  too  late  to  take  advantage  of  the 
defense. 

The  federal  criminal  law  will  serve 
as  an  added  deterrent  to  the  parent 
who  might  otherwise  disregard  a 
custody  or  visitation  right  by  kidnap- 
ping his  (or  her)  child.  To  the  extent 
that  it  is  effective,  thousands  of 
children  will  be  spared  the  emotional 
consequences  of  child-snatching. 

A  federal  criminal  statute  of  this 
kind  will  serve  another  purpose, 
which  brings  us  full  circle  back  to  the 
question  posed  at  the  beginning  of 
this  article.  As  long  as  there  is  a 
federal  law  making  it  unlawful  for 
parents  to  kidnap  their  children,  no 
attorney  in  the  country  will  have 
reason  to  pause  when  a  client  asks 
whether  it  is  legal  to  snatch  a  child. 
The  answer  will  be  an  unequivocal, 
"No."  At  a  minimum,  this  should 
have  a  chilling  effect  on  conduct 
which  is  detrimental  to  its  real  vic- 
tim -  the  child  involved  in  the  snatch- 
ing. 

S105  is  offered  as  a  comprehensive 
solution  to  the  child-snatching  prob- 
lem. The  civil  and  criminal  provisions 
combine  to  fill  a  void  in  existing  laws 
which  will  greatly  assist  in  reducing 
the  number  of  child-snatching 
episodes  in  America.  Judging  by  the 
strong  bipartisan  support  for  this  bill, 
I  am  optimistic  ihal  the  96th  Con- 
gress will  seriously  consider  this  or 
similar  legislation  and  enact  law  to 
help  solve  the  underlying  problein. 
Our  immediate  attention  is  critical  to 
the  emotional  and  physical  well-being 
of  the  tens  of  thousands  of  children  in 
our  nation  who  may  end  up  pawns  in 
the  destructive  game  of  child- 
snatching. x 
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Wallop,  p.  34 

'  The  lernis  parenlal  kidnapping  and  child  abduction  arc  used  inierLhangeably  ihroughoui  ihis  anicle  wilh  (he  lerm  childsnofching. 
»  Civ.  No.  76-198  (D.  Wvo,).  filed  Nov.  4.  1976;  judgmeni  entered  on  jury  verdicl.  Augusi  22.  1977;  appeal  dismissed  (lOlh  Cir,.  March 
21.  1978). 

•  Arnold  Miller  and  Rae  Ciummel  run  (he  national  chapier  of  Children's  Rights,  Inc.,  located  at  3443  17ih  Street.  NW.  Washington,  DC" 
20010. 

•  18  U.S.C.  §1201 

•  US  Const,  art,  IV.  §1:  "Section  I.  Kull  haiih  and  Credii  shall  be  given  in  each  Siaie  lo  the  public  Acts,  Records,  and  judicial  Proceedings 
of  every  other  State.  And  the  Congress  may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts,  Records  and  Proceedings  shall  be 
proved,  and  the  Effect  thereof." 

•  Nat'l.  Conf,  of  Commr's.  on  Uniform  Stale  laws  Handbook  194-218  (1968)  reprinted  at  9  U.I. .A.  99-131  (Master  ed.  1973). 

'  Uniform  Child  Custody  Jurtsdictum  Act,  §3:  "SECTION  3.  [Jurisdiction.]  (a)  A  court  of  this  Stale  which  is  compeieni  to  decide  child 
custody  matters  has  jurisdiction  to  make  a  child  custody  deiermmation  by  miital  or  modification  decree  if: 

"(1)  this  State  (i)  is  the  home  state  of  the  child  at  the  time  of  commencement  of  the  proceeding,  or  (n)  had  been  the  child's  home  state 
within  6  months  before  commencement  of  the  proceeding  and  the  child  is  absent  from  this  State  because  of  his  removal  or  retention  by  a 
person  claiming  his  custody  or  for  other  reasons,  and  a  parent  or  person  acting  as  parent  contmues  to  lisc  in  Ihis  State;  or 

"(2)  It  IS  in  the  best  interest  of  the  child  that  a  court  of  this  State  assumes  jurisdiction  because  (i)  the  child  and  his  parents,  or  the  child 
and  ai  least  one  contestant,  have  a  significant  connection  with  this  State,  and  (ii)  there  is  available  in  this  Stale  substantial  evidence  con- 
cerning the  child's  present  or  future  care,  protection,  training,  and  personal  relationships;  or 

"(3)  the  child  is  physically  present  in  this  State  and  (i)  the  child  has  been  abandoned  or  (ii)  i(  Is  necessary  in  an  emergency  lo  protect  the 
child  because  he  has  been  subjected  to  or  threatened  with  mistreatment  or  abuse  or  is  otherwise  neglected  (or  dependent];  or 

"(4)  (i)  It  appears  that  no  other  state  would  ha\e  jurisdiction  under  prerequisites  substantially  in  accordance  with  paragraphs  (I).  (2). 
or  (3).  or  another  state  has  declined  lo  exercise  jurisdiction  on  the  ground  that  this  State  is  the  more  appropriate  forum  to  determine  the 
custody  of  the  child,  and  (ii)  it  is  in  the  best  interest  of  the  child  that  this  court  assume  jurisdiction. 

"(b)  Except  under  paragraphs  (3)  and  (4)  of  subsection  (a),  physical  presence  in  this  State  of  the  child,  or  of  the  child  and  one  of  the  con- 
testants, IS  not  alone  sufficient  to  confer  jurisdiction  on  a  court  of  this  State  to  make  a  child  custody  determination, 
"c)  Physical  presence  of  the  child,  while  desirable,  is  not  a  prerequisite  for  jurisdicition  to  determine  his  custody." 
'  Uniform  Child  Custody  Jurisdiction  Act.  §13:  "SECTION  13.  [Recoanilion  of  Out -of -State  Custody  Decrees. j  The  courts  of  this  State 
shall  recognize  and  enforce  an  initial  or  modification  decree  of  a  court  of  another  state  which  had  assumed  jurisdiction  under  statutory 
provisions  substantially  in  accordance  with  (his  Act  or  which  was  made  under  factual  circumstances  meeting  the  jurisdictional  standards 
of  the  Act,  so  long  as  this  decree  has  not  been  modified  in  accordance  with  jurisdictional  standards  substantially  similar  to  those  of  this 
Act." 

•  Uniform  Child  Custody  Jurisdiction  Act,  §14:  "SECTION  14.  [Modification  of  Custody  Decree  of  Another  State.}  (a)  If  a  couri  of 
another  state  has  made  a  custody  decree,  a  court  of  this  State  shall  not  modify  that  decree  unless  (I)  it  appears  to  the  court  of  this  State 
that  the  court  which  rendered  the  decree  does  not  now  have  jurisdiction  under  jurisdictional  prerequisites  substantially  in  accordance 
with  this  Act  or  has  declined  to  assign  jurisdiction  to  modify  the  decree  and  (2)  the  court  of  this  State  has  jurisdiction. 

"(b)  If  a  court  of  this  State  is  authorized  under  subsection  (a)  and  section  8  to  modify  a  custody  decree  of  another  state  it  shall  give  due 

consideration  to  the  transcript  or  the  record  and  other  documents  of  all  previous  proceedings  submitted  lo  it  in  accordance  with  section 

22." 
'"    Alaska,  Arizona.  California,  Colorado,  Connecticut,  Delaware,  Florida,  Georgia,  Hawaii,  Idaho,  Indiana,  Iowa,  Kansas,  Louisiana. 

Maryland.  Michigan.  Minnesota,  Missouri.  Montana,  New  York.  North  Dakota.  Ohio.  Oregon.  Pennsylvania,  Rhode  Island,  South 

Dakota,  Virginia,  Wisconsin,  and  Wyoming. 
"    S.  105  and  H.R.  1290. 

'»    Unpnnted  Amdt.  No.   1109  to  S.  1437,  1  Cong.  Rec.  499(1978). 
'*    As  of  March  15,  1979,  Senators  Young.  Bumpers,  Inouye,  Heinz.  Levin,  Schmitt.  Moynihan.  and  Domenici  have  joined  as  cosponsors  of 

S.  105. 
■*  Id.,  §3. 
'*  Id..  §4. 
■•    Id..  §5. 

Danilov,  p.  41 

'   8  U.S.C.  Il01(a)(!5). 

'  8  U.S.C.  1182. 

'  Visa  Office  Bulletin  131.  September  28,  1964. 

•  Section  l01(a)(15)(E).  Act  of  1952.  8  U.S.C.  1 10l(a)(  15)E. 

»  Section  10l(a)(l5)(H).  Acto  of  1952,  8  U.S.C.   I  l01(a)(15)(H)  as  amended  by  Section  1(a)  Act  of  April  7,  1970.  P.L.  91-225. 

»   Matter  of  M.S.H.  Interim  Decision  460.  (I960). 

'  See  House  Report  91-851.  91st  Congress.  Second  Session  4. 

•  See  8  C.F.R,  214.  l(h)(2)(i). 

•  8  C.F.R.  214.2(h)(2)(ii). 

'"    See  101(a)(15)(H).  8  U.S.C.   I  lOl(a)(l5)(H)  as  amended  by  Sec.  1(a).  Act  of  April  7,  1970,  P.L.  91-225,  84  Stat   116. 
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'    McUmore  i.  McLemore.  346  S.W.  2d  72;  (K\.  1961)- 
'    McCann  v.  McCann.   1967  Md.  167.  171  A,  7  (1934). 
'    Sindle  V.  Sindle.  315  S.W.  2d  893  (Ark.  1958). 

Wilmol  V.  Uilmol,  65  SO.  2d  321  (La.  1953). 

Larson  v.  Larson.  223  N.W.  789  (Minn.  1929);  Menke  v.  Menke.  6  N.W.  2d  470  (Minn.  1942). 

Rowles  V.  Reynolds.  1%  S.W.  2d  76  (Tenn.  1946);  DunavanI  v.  Dunavanl.  219  S.W.  2d  910  (Tenn.  1949). 

Liska  V.  Hall.  357  S.W .  2d  601  (Tex.  Civ.  App.  1962). 

McDermon  v.  XtcDermoll.  255  N.W.  247  (Minn    1934). 

Hixson  V.  Hixson.  263  P   2d  597  (Ore.  1953). 

Logan  V.  Logan.  176  S  W'.  2d  601  (Tenn.  1943). 

/mmel  v.  Immel.  231  S.W.  2d  732  (Tex.  Civ.  App.  1950). 

92  A.L.R.  2d  al  705. 
Ibid. 

Phillips  V.  Phillips,  13  So.  2d  922  (Fla.  1943). 

See  92  A.L  R.  2d  al  707. 

Id.  at  723. 

Id.  at  726. 

See  op.  at.  supra  note  22. 

See  op.  cit.  supra  note  65. 

See  op.  cil.  supra  note  7. 

For  example.  Fuhrman  \:  Fuhrman.  254  N.W.  2d  97  (N.D.  I9''7);  Loenberg  v.  Loenberg.   127  A. 2d  500  (R  1    1956)-  Ullev  v    Ollev    364 

A. 2d  1167  (D.C.  App.  1976). 

See  Johnson  v.  Johnson.  526  S.W.  2d  33  (Mo.  App.  1975). 

Cebnynski  v.  Cebrzynski,  4  F.L.R.  2676  (111.  App.  Isl  Disl.  1978). 

De  Forest  v.  De  Forest.  229  N.W.  2d  919  (N.D.  1975) 

Fuhrman  v.  Fuhrman.  254  N.W.  2d  97  (N.D.  1977). 

Johnson  v.  Johnson.  526  S.W.  2d  33  (Mo,  App.  1975). 

Knight  V.  Knight.  419  S.W.  2d  159  (Ky.  App.  1967). 

In  re  Leskovich.  4  F.L.R.  2429  (April  13.  1978). 

Lewis  V.  Lewis.  537  P.  2d  204  (Kan.  1975). 

Loenberg  v.  Loenberg,  127  A.  2d  500  (R.l.  1956). 

Lundeen  v.  Struminger,  165  S.E.  2d  285  (Va    1969). 

O'Neal  V.  O'Neal.  476  S.W.  2d  799  (Ark.  1972). 

Roth  V.  Roth,  3  F.L.R.  2678  (ill.   1977). 

503  P.  2d  763  (Wash.  1973). 

364  A.  2d  1 167  (DC.  App.  1976). 

3  F.L.R.  2541  (Wayne  Co.  Circuil  Cl..  Mich..  1977). 

44  N.Y.  2d  584.  407  N.Y.S.  2d  449.  378  N.E.  2d  1019  (1978). 

93  Mi.sc.  2d 403  N.Y.S.  2d  401  (Sup.  Cl.  N.Y.  Co.  1978). 

N.C.  Gen.  Slal.  sec.  50-13. 2(b)  (Supp.  Vol..  2a  1975). 

Iowa  Code  Ann.  sec.  598.21  (Supp.  1978-79). 

Wis.  Slal.  Ann.  sec.  247.24(l)(b)  (Cum.  Supp.  1978-1979). 

Ore.  Rev.  Slat.  sec.  107.105. 

See  op.  cil.  note  80. 


Greif,  p.  32 

'    A  detailed  description  of  the  study  can  be  found  in  Greif.  Judith  Brown.  "Child  Absence:  Fathers'  Perceptions  of  their  Relationship  to 

their  Children  Subsequent  to  Divorce."  Doctoral  Dissertation.  Adelphi  University.  1977. 
'  For  more  complete  discussion  see:  Greif.  Judith  Brown.  "Fathers.  Children  and  Joint  Custody,"  American  Journal  of  Orthonsvchiatrv 

April  1979. 

'  See:  Goldstein.  Joseph,  and  Freud,  Anna,  and  Solnii.  Alberl.  Beyond  the  Best  Interests  of  I  he  Child.  New  York:  The  Free  Press  (Mac- 
millan  Publishing  Company.  Inc.).  1973. 

'  See:  Hetheringlon.  E.  Mavis.  Cox.  Martha,  and  Cox.  Roger.  "Divorced  Fathers."  The  Family  Coordinator.  October  1976.  pp.  417-427. 
Also,  Wallerstein.  Judith  and  Kelly,  Joan.  "The  Effects  of  Parental  Divorce:  Experiences  of  the  Child  in  Earlv  Latency,"  American 
Journal  of  Orthopsychiatry.  Vol.  46,  January  1976,  pp.  20-32.  Also.  Wallerstein  and  Kelly.  "The  Effects  of  Parental  Divorce:  Ex- 
periences of  the  Child  in  Later  Latency,"  American  Journal  of  Orthopsychiatry.  Vol    46,  April  1976,  pp.  256-269 
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BEYOND  CUSTODY. 


WHEN  PARENTS  STEAL 
THEIR  OWN  CHILDREN 


■BY  LINDSY  VAN  GELDER" 


When  Su^an  C.  Downer  was 
divorced,  she  and  her  ex- 
husband— both  of  whom  planned 
to  remarry  imminently — agreed  in 
court  that  she  would  have  cus- 
tody of  their  three  children,  then 
aged  four,  six,  and  nine.  The  di- 
vorce decree  granted  Susan 
Downer  the  right  to  move  from 
New  York  to  California,  and  gave 
the  children's  father  visitation 
rights  to  see  the  children  in  New 
York  during  Christmas  and  Easter 
weeks  and  summer  vacations,  as 
well  as  during  any  trips  he  might 
make  to  California.  The  divorce 
was  final  in  May,  1976.  Downer 
dutifully  put  her  children  on  a 
New  York-bound  plane  in  July.  It 
was  the  last  she  ever  saw  of  them. 

Around  the  time  the  children 
were  due  home  in  mid-August, 
Downer  got  a  letter  from  her  ex- 
husband  informing  her  that  he 
was  "breaking  contact"  with  her, 
largely  because  she  had  said 
"negative  things"  about  him  to 
the  children  in  the  aftermath  of 
the  divorce.  After  a  few  frantic 
phone  calls,  she  learned  that  he 
had  sold  his  business  and  disap- 
peared underground  with  the 
children.  The  next  shock  came 
when  she  discovered  that  the 
police  view  such  cases  as  "mat- 
rimonial disputes." 

According  to  Downer,  "The 
typical  police  response  is  to  tell 
you  that  its  a  reflection  on  \jOU 
that  this  happened,  since  you 
were  married  to  the  guy,  or  to  tell 
you  that  you  must  have  been  a 
bad  mother,  or  to  ask  you  why 
your  kids  haven't  called  you  if 
they  really  want  to  be  with  you." 

On  top  of  the  near-nunibing 
anguish  of  nc>t   knowing  where 
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her  children  are,  is  the  guilt:  "1 
would  stay  up  nights  thinkmg 
that  I  should  have  foreseen  this 
somehow,  that  I  should  never 
have  let  them  go  back  to  New 
York.  Why  didn't  1  ever  teach 
them  to  make  a  long-distance  col- 
lect call?  What  did  their  father  tell 
them  had  happened  to  me?  1  hat  I 
was  dead?  That  I  didn't  want 
them?  You  can  go  mad." 

Downer,  a  feisty  and  outspoken 
former  actress,  has  channeled 
the  potential  madness  into  badger- 
ing, lobbying,  educating,  and  orga- 
nizing— along  with  other  West 
Coast  activists.  It  makes  her  feel 
less    helpless. 

There  are  100,000  similar  child- 
snatching  cases  recorded  annually 
by  private  investigative  services 
and  presumably  a  great  many 
more  that  go  unreported.  Yet  ac- 
tivists complain  that  they  some- 
times fail  to  win  support  from 
women  for  get-tough  measures 
because  of  an  "it'll-never- 
happen-to-me"  reaction.  Many 
women  are  complacent  both  be- 
cause most  of  us  can't  imagine  that 
the  men  we  love  can  turn  into  such 
vindictive  characters  and  because 
mothers  are  still  traditionally 
viewed  as  the  primary  parent. 
Given  that  fact,  it's  not  surprising 
that  most  of  the  kidnapping  par- 
ents are  men. 

The  actual  child-snatcher  is 
sometimes  a  hired  professional 
whose  arsenal  includes  getaway 
cars,  wigs  and  masks,  weapons, 
and  other  ganglandesque  threats 
to  life  and  psyche.  In  at  least  one 
case,  in  Oklahoma,  a  father  and 
son  were  killed  in  a  highway 
crash  during  an  abduction  from 
the  boy's  mother,  who  witnessed 


the  tragedy  while  pursuing  them 
in  her  car. 

Many  of  the  abducting  fathers 
are  newly  spurned  husbands 
reacting  to  the  news  that  their 
wives  want  a  divorce.  Whether 
the  abduction  takes  place  during  a 
legal  marriage,  separation,  or 
even  after  custody  has  been  deter- 
mined by  the  courts,  the  snatching 
of  a  child  by  a  biological  parent  is 
not  considered  kidnapping.  In 
most  states  it's  a  misdemeanor 
called  "custodial  interference."  It 
doesn't  carry  the  legal  status  of  a 
felony,  and  the  FBI,  police,  and 
district  attorneys  are  generally 
unwilling  to  issue  interstate 
alarms  or  extradition  orders.  "If 
my  ex-husband  ripped  off  my 
couch,  I'd  have  a  better  shot  at 
getting  it  back  than  I  do  at  getting 
my  kids,"  one  woman  said  bit- 
terly, expressing  one  of  the  many 
ironies  some  feminists  have 
linked  to  the  phenomenon  of 
child-snatching. 

Another  is  the  myth  that  the 
cornerstone  of  American  life  and 
law  is  "the  sanctity  of  the  family." 
Since  the  wife  is  traditionally  held 
responsible  for  everything  from 
her  husband's  sexual  potency  and 
his  good  temper  to  his  desire  to 
remain  marned  to  her,  the  "sanc- 
tity" in  question  invariably  ac- 
crues not  to  "the  family  "  but  to 
the  family  member  who  happens 
to  be  the  adult  male — and  to 
those  who  keep  hiiii  happy  The 
underside  of  the  myth  assumes 
that  a  mistreated  wife  not  only 
deserves  what  she  gets,  but  she  is 
better  for  America  as  a  mistreated 
w\\e  than  as  a  divorced  woman. 
"Pro-family"  missionaries  have 
been  slow  to  be  "pro"  members 
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of  t.irnilicb  thot  "fail":  bjttured 
vvivi'b,  women  wfio  are  raped  by 
their  husbands,  displaced  home- 
makers,  abused  children,  and  preg- 
nant teenagers.  The  "we-don't- 
want-to-get-involved-in-a- family- 
quarrel"  attitude  that  Susan 
Downer  and  other  child-snatch- 
ing victims  have  encountered  from 
the  police  is  the  same  coded  mes- 
sage that  we  all  hear  when  we 
find  ourselves  outside  the  circle 
of  the  myth:  You  faiU-d.  And  it's 
all  i/our  fault. 

On  the  other  hand,  child- 
snatchers  and  those  who  justify 
their  actions  are  alarmingly  prone 
to  the  co-oplative  distortion  of 
jcmimst  rhetoric.  It  seems  that 
some  child-snalchers  are  like 
those  men  who  wouldn't  dream 
of  changing  a  Pamper — but  who 
are  delighted  to  go  Dutch  or  to 
support  the  "sexual  revolution" 
or  to  "liberate"  their  ex-wives 
from  alimony.  The  movement  to 
enhance  the  father's  role  and  to 
equalize  the  appropriateness  of 
male  custody  can  boomerang. 

"There's  this  idea  that  if  a 
father  '  wants  his  kids  badly 
enough  to  steal  them,  he  must  be 
some  kind  of  hero,"  says  New 
York  matrimonial  attorney  Elaine 
Sheps.  "The  guy  may  decide  he 
doesn't  want  to  pay  child  support 
any  more,  or  he  may  just  want  to 
get  even  with  the  ex-wife.  But 
he'll  claim  that  motherhood  isn't 


sacred  and  that  men  have  equal 
rights." 

The  idea  of  equality  has  selec- 
tively outdistanced  the  reality  of 
who  among  the  "equal"  parents 
actually  bore  the  major  share  of 
the  children's  care  In  an  apprais- 
al 1  found  chillingly  insensitive  to 
the  mother's  feelings  or  role.  New 
York  psychiatrist  Dr.  Henry 
Haberfeld  said  he  doesn't  ap- 
prove of  child-snatching  but  finds 
it  understandable  in  certain  cases 
since  "the  wife  and  the  husband 
end  the  marriage  on  different 
tracks.  He  has  to  make  a  living,  so 
she  gets  custody.  But  maybe  laler 
on  he  remarries  and  he  nOw  has 
someone  to  take  care  of  the  chil- 
dren, which  changes  the  situa- 
tion. And  stealing  them  is  the 
only  way  he  thinks  he  can  get 
them."  (Dr.  Haberfeld  also 
pooh-poohed  claims  that  abduc- 
tion is  a  harrowing  experience  for 
children.  In  some  cases,  he  said, 
it's  "an  adventure") 

Adrienne  Rich,  writing  in  the 
Introduction  to  Anna  Demeter's 
book.  Legal  Kidnaping  (Beacon), 
suggests  that  male  retaliatory  be- 
havior is  on  the  rise  because 
divorces — which  used  to  happen 
because  of  the  husband's  adultery 
or  abandonment — now  frequently 
occur  when  the  wife  has  the  de- 
sire and  the  means  to  change  her 
life.  "It  would  seem  that  a  man 
experiences  the  violation  of  some 


profound  right'  when  a  woman 
leaves  him,  "  according  to  Rich — 
the  male's  assumed  right  to  con- 
tinuous attention  and  lifelong 
mothering.  Thus,  a  man  strikes 
back  at  a  woman's  actual  mother- 
ing capacity  by  depriving  her  of 
her  children. 

Obviously  there  must  be  scat- 
tered instance's  where  men  abduct 
their  children  out  of  real  concern 
for  their  best  interests,  but  Bev- 
erly Hills  attorney  Jerry  Roth  said 
he  has  yet  to  meet  any  of  them  in 
more  than  100  cases.  "You  can 
easily  draw  a  psychological  profile 
of  these  men,"  according  to  Roth. 
"In  almost  every  case,  the  guy  is 
upset  because  the  ex-wife  has 
found  another  man.  This  is  his 
way  of  communicating  with  her. 
He  figures  he  can  get  her  back,  or 
at  the  very  least,  he  can  cause  her 
incredible  pain."  Women  child- 
snatchers  are  a  totally  different 
breed,  in  Roth's  experience.  Be- 
cause most  women  who  lose  cus- 
tody in  the  first  place  are  lesbians 
or  others  whose  life  patterns  are 
considered  "unfit"  for  a  child  to 
be  exposed  to  at  all,  "they  steal 
their  kids  out  of  desperation. 
They're  sure  it's  the  only  way 
they'll  ever  see  them."  (Custody 
battles  endured  by  lesbian 
mothers  are  almost  brutally  obliv- 
ious to  the  traditional  mother-child 
ties.  See  "Lesbian  Custody,''Al».T — ^ 
"^  (cotitniued  on  ollge  94)^ 


Susan  Downer's 
children,  Terry, 
Heather,  and  luslyn 
Where  are  they  now? 
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BtVOND  CUSI'UDV 
CONTINUED  KHOM  PACK  S3 

Si-ptoinlxT,  1976.) 

In  Ihi'  ciuiriA'  of  rosc.inhinj;  lhi> 
articlo  I  lt)und  one  i.ibo  in  which 
Iho  Ijw  vntuiiliirily  wont  .illcr  a 
child-sn.ikhor  heri',  the  ottcndcr 
Wtis  a  uviiiiiii  h\\c  had  abducted 
her  two  boiib  Ironi  New  York  and 
settled  in  Dhio  New  York  state 
law  deems  "normal"  child- 
stealing  a  misdemeanor,  but  the 
woman's  ex-husband  persuaded 
the  district  attorney  to  charge  her 
with  a  felony  count  of  "custodial 
interference"  (risking  the  chil- 
dren's safety  or  endangering  their 
health — a  little-invoked  felony 
against  men)  She  was  arrested  by 
the  FBI,  brought  back  to  New 
York,  and  thrown  m  jail — after 
which  the  felony  was  conve- 
niently reduced  in  court  to  a  mis- 
demeanor. By  then,  of  course,  the 
children  had  been  returned  to 
their  father. 

Since   custody   laws   vary   from 


stale  to  slate,  many  snatchers  gel 
a  new  supersedii^g  decree  in  their 
home  state;  particularly  if  they're 
well  connected.  Others — secure  in 
the  knowledge  that  their  e\-wives 
don't  have  the  means  to  fight 
back — simply  keep  the  children 
on  the  classic  theory  that  posses- 
sion IS  nine  tenths  of  the  law  A 
lew,  like  Downer's  former 
spouse,  go  underground — often 
to  foreign  countries  that  have  ab- 
solute "father  right"  provisions  in 
their  laws.  (One  recent  New  Jer- 
sey case  involved  the  forcible  re- 
moval of  a  four-year-old  boy  to 
Greece,  his  father's  native  cAiun- 
try.  The  New  York  Pusf"  reported 
that  although  the  boy  and  his 
mother  are  American  citizens,  the 
local  and  state  police,  the  prose- 
cutor, the  FBI,  and  Interpol  all  re- 
fused to  stake  out  the  airports  in 
the  hours  after  the  child  was 
dragged  screaming  from  the  care 
of  his  baby-sitter  by  two  ac- 
complices acting  under  the  direc- 
tion of  the  father  )  Some  children 


Don't  wait  to  be 

MUGGED, 
MOLESTED 
or  RAPED 


to  feahie  the  value  of  "PARALY2ER"-the  civillian 
wenion  of  the  htghlv  publicized  tear  gas  law  enforce 
mem  device,  successfully  used  and  approved  by  foreign 
and  domestic  police  depattmenti  SELF  DEFENSE  for 
women,  cabbies,  postmen,  etc  Only  4"  k  %"  Fast  and 
easy  to  use  Fires  up  to  50  sprays  of  CS  tear  gas  to  6  leet 
away  The  "PARALYZER"  has  been  editorialized  on 
NbC  and  CBS  Television,  and  maior  newspapers  as  a 
precision  protective  instrument  that  will  stop  a  300  lb 
man  tor  up  to  20  minutes  with  no  permanent  injury 
Simply  point  in  general  direction  of  attacker  Twice  as 
edeciive  as  competitive  sprays.  Approved  for  use  by  the 
U  S    Governmeni- 

The  "PARALYZER"  NOW  AVAILABLE  TO  PUBLIC 
$4  9b  EACH  plus  65c  edch  shippmy  NY.  State  residents, 
add  jppiicdbib  sdles  tax 
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are  snatched  back  and  forth  several 
times. 

Two  or  three  states  have  light- 
ened their  criminal  codes  to  make 
childsnalihing  a  felony  in 
California,  which  recently  passed 
a  bill  introduced  by  Assembly 
Whip  Michael  D  Antonovich,  the 
new  lelony  fails  to  carry  the  usual 
penalties  of  kidnapping  (in  most 
stales,  a  23-yearto-lile  prison 
sentence)  because,  according  to 
Antonovich,  it  was  felt  that  lew 
|uries  would  convict  a  parent  if 
the  stakes  were  that  high.  The 
new  law  provides  a  maximum 
sentence  of  no  more  than  a  year 
in  prison  plus  a  $1,000  tine;  how- 
ever. It  does  spell  out  the  strict 
obligation^  of  various  agencies  to 
locate  abducting  parents 

Twenty  stales  have  passed  Uni- 
form Child  Custody  Jurisdiction 
(UCCJ)  acts,  which  are  designed 
to  prevent  a  child-snatcher  from 
obtaining  a  new  custody  order  in 
another  state  Judges  in  UCCJ 
states  are  reijuired  lo  return  the 
case  to  the  state  where  the  origi- 
nal custody  decree  was  decided. 
Similiir  nationwide  legislation  has 
been  proposed  at  the  tederal  level 
to  put  an  end  to  "custody  shop- 
ping" from  state  to  state. 

Ihe  UCCJ  principle  is  impor- 
tant, but  by  itself  it  fails  to  help 
the  parent  whose  ex-spouse  steals 
the  child  without  ever  seeking 
legal  custody  or  whose  ex-spouse 
disappears  Even  where  the  ab- 
ducting parent  does  reopen  cus- 
tody prv>ceedings  in  the  original 
state,  he  or  she  meanwhile  hm  the 
cliikln'ii—and  the  added  opportu- 
nity for  both  brainwashing  them 
and  for  dellaling  any  later  court- 
roon)  arguments  from  Ihe  other 
spouse  that  a  now  custody  ar- 
rangement would  mean  a  trau- 
matic change  of  circumstances. 
(Flardly  a  deterrent.) 

Kepreseiitative  Charles  Bennett 
(D.-Fla.)  has  introduced  another 
federal  bill  to  make  child- 
snatching  a  low-level  felony,  thus 
involving  the  FBI,  U.S.  Justice 
Department,  and  other  au- 
thorities The  bill  so  far  has  no 
Senate   sponsor.    Because  of  its 
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conlrovorsial  nature,  pri)ponents 
ari'  fearful  that  it  will  noviT  go 
anywIuTc  witlwut  mabbivt.'  public 
support  Kcna  Uvlik'rof  tlieChll- 
dri'n'b  Rij;litb  I'ro)i'Ct  of  tfie 
Ainorican  Civil  LibiTtius  Union  at- 
tacked It  lor  interfering  In  "mat- 
rimonial dibputeb.  Lven  if  llioy're 
fiorrendoub,  I'm  not  about  to 
go  put  somebody  in  jail  for  steal- 
ing hib  own  kidb."  The  cliild- 
bnatching  issue,  incidentally, 
doesn't  seem  to  follow  any  dis- 
cernible party  lines.  A  federal  bill 
tfiat  reiiuires  stales  to  honor 
another  stale's  previous  custody 
decree  is  sponsored  in  the  Senate 
by  a  decidedly  odd  couple, 
George  McCovern  (D-S  D.)  and 
SI  Hayakawa  (1<  -Calif).  And  a 
more  ambitious  proposal — 
making  child-snatchmg  a  new 
federal  crime  and  dealing  with 
state-custody  disputes — passed 
easily  in  the  Senate  recently  with 
bipartisan  support. 

Author  Anna  Demeter,   herself 
a   victimized    mother,    describes 
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Still  another  safeguard:  assigning 
each  child  a  legal  "primary  "  ^)ar- 
ent  at  birth.  At  present,  both  the 
UCCJ  acts  and  state  felony  stat- 
utes are  useless  in  cases  where  a 
parent  abducts  a  child  in  the  often 
especially  bitter  period  Ivforc  the 
custody  decree.  Low-income 
people  who  may  not  want  to 
spend  their  money  on  divorce 
lawyers  are  also  particularly  vul- 

nerable  in  this  area.  Take  the 
case  of  Maria  Rodriguez  (a 
pseudonym),  who  split  up  with 
her  husband  two  years  ago  and 
moved  from  New  York  to  Cincin- 
nati. No  legal  separation  papers 
were  signed.  Maria  claims  that 
her  husband  made  almost  no  ef- 
fort to  see  their  children  until  last 
winter,  when  she  told  him  to  start 
working  on  a  divorce  because  she 
had  met  a  man  she  wanted  to 
marry.  A  few  weeks  later,  he 
showed  up  at  her  house  in  Cin- 
cinnati, all  smiles,  ostensibly  "to 
buy  the  kids  some  Christmas  pre- 
sents." They  never  came  back 
from  "shopping"  Maria  followed 
them  to  New  York,  where  she 
couldn't  get  free  legal  representa- 
tion because  she  wasn't  a  state 
resident  or  a  welfare  recipient. 
Meanwhile,  she  missed  so  much 
work  that  she  lost  her  |ob. 

A  California  woman's  story  has 
an  especially  cruel  denouement: 
when  she  split  up  with  her  hus- 
band, she  had  three  children — a 
son  by  him,  and  two  daughters 
from  a  previous  marriage.  The 
daughters  adored  the  second 
husband  and  viewed  him  as  a 
father  One  day  after  the  separa- 
tion he  called  to  ask  if  he  could 
take  the  girls  on  a  special  trip  to 
Disneyland  They  were  ecstatic 
So   was    their   mother,    who   told 


her  friends  that  she  now  thought 
that  perhaps  it  was  possible  for 
the  two  adults  to  work  out  an 
amicable  separation  based  on 
their  mutual  caring  for  the  chil- 
dren. The  gills  had  a  marvelous 
day  and  came  home  ebullient 
The  following  week  the  husband 
took  his  son  to  Disneyland  They 
didn't  come  home  at  all  The  girls 
were  suddenly  devastated  to 
realize  that  llicir  lovely  holiday 
had  been  just  a  setup  for  the 
kidnapping. 

Some  women  do  get  their  chil- 
dren back,  but  the  cost  is  high  in 
every  sense.  Stephanie  Brett 
(another  pseudonym)  spent  more 
than  two  years  and  $1^1,01)11  before 
she  and  a  private  investigator  lo- 
cated her  young  sons  in  a  remote 
section  of  Argentina  The  actual 
retrieval  was  smooth  enough: 
"My  investigator  had  once  had  a 
terrible  experience  where  the 
father  shot  the  kids  rather  than 
give  them  up,  so  he  was  very  care- 
ful." Local  officials  had  been  paid 
off  to  provide  her  with  a  certifi- 
cate of  her  "paternal  rights," 
since  divorced  mothers  are  for- 
bidden to  take  their  children  out 
of  the  country  without  the 
father's  written  permission. 

That  was  more  than  three  years 
ago,  and  Stephanie  claims  the 
boys  are  now  reasonably  well 
adjusted.  Still,  she  will  never 
forget  the  strangeness  of  her 
long-fantasized  reunion  with 
them:  "They  looked  pretty  terri- 
ble, which  was  to  my  advantage 
with  the  local  police  1  mean 
filthy,  with  sores,  no  shoestrings; 
and  the  younger  one  had  a  black 
eye.  They  were  talking  in 
Spanish,  which  threw  me.  Sort  of 
whispering  together  in  the  corner. 
"Then  1  realized  that  Ihey 
weren't  entirely  sure  who  I  was." 


Liiuiiy  Vail  CcUlcr  is  ^lajj  nyurlcr  for 
"Ms.."  an  aiijuncl  projfsior  oj  jour- 
nalism at  Niio  York  University,  and 
a  comnifiitalor  for  WNLW-TV.  She 
was  priiHously  a  n-porler  for  United 
Press  International  and  the  Nciv  York 
"Post. "  and  has  written  for  many  na- 
tional magazines. 
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Child 

SNATChiNG 


Why  and  when  the 
courts  countenance  it 

by  Dennis  Spillane 


A  couple  yets  a  divorce  Onespouse 
gets  custoclY  of  the  children,  the 
other  gets  visitation  rights  While 
exercising  these  rights,  the  latter 
takes  or  "snatches"  the  children  out 
of  the  lurisdiction  and  flees  to 
another  stale  A  legal  battle  be- 
tween the  spouses  then  ensues  in 
that  state  for  custody  of  the  chil- 
dren A  novel  scenario?  Hardly 
Child  custody  decrees  rendered 
by  one  state  have  traditionally  not 
been  considered  final  by  the  courts 
of  other  slates'  custody  can  often 
be  relitigated  by  losing  parents 
who  abscond  with  the  children  and 
find  a  receptive  forum  As  a  result, 
many  parents  lake  the  law  into  their 
own  hands  and,  according  to  one  re- 
cent estimate,  100,000  children  are 
abducted  or  detained  by  parents  or 
their  agents  every  year^  Violence 
and  even  death  have  become  a  part 
in  the  growing  ferocity  in  the  battle 
over  child  custody  ' 

There  are  three  main  participants 
in  the  drama  of  custody  litigation: 
the  parent  with  legal  custody  in  his 
or  her  home  state,  the  parent  who 
absconded  with  the  child,  and  the 
hapless  child 

The  spouse  who  previously  had 
been  awarded  custody  usually 
claims  that  since  he  or  she  has  legal 
custody,  the  court  should  enforce 
that  decree,  even  if  it  is  from  a 
foreign  (sister)  state 

By  contrast,  the  abducting 
spouse  asserts  that  as  years  have 
passed  since  the  abduction{and  this 
IS  usually  the  case),  he  or  she  should 
get  the  child  due  to  the  change  in 
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circumstances   subsequent   to   the 
original  custocJy  cJecree  so  that  the 
best  interest  of   the  child  can  be 
.   secured 

The  children  vvhoari'  the  forus  of 
this  whole  proceeding  are,  ironi- 
cally, the  only  parties  who  cannot 
represent  themselves  They  must 
rely  on  the  parents  to  argue  on  their 
behalt  and  keep  their  best  interests 
at  heart  Unfortunately,  as  the 
parents  are  preoccupied  with  "win- 
ning the  case."  it  is  questionable 
how  seriously  the  children's  in- 
terests are  considered  and  es- 
poused The  problem  is  exacer- 
bated in  cases  where  the  parents 
use  litigation  as  a  vehicle  for  ven- 
ting their  personal  hostilities 
toward  each  other  Conseqently.  a 
few  states  require  that  a  separate  at- 
torney be  appointed  for  the 
children,  but  in  most  states,  the 
court  alone  stands  to  prevent  the 
children  from  becoming  helpless 
pawns  in  the  battle  between 
parents 

The  match  between  the  parents  is 
a  relatively  even  one.  and  neither 
spouse  has  a  decisive  advantage 
The  parent  who  has  legal  custody  in 
his  or  her  home  state  has  no  advan- 
tage, because  he  or  she  usually  is 
compelled  to  litigate  custody  in  an 
inconvenient  forum,  far  from  the  re- 
levant evidence  This  gives  a  strong 
tactical  position  to  the  child- 
snatching  spouse,  because  the  liti- 
gation must  now  take  place  in  a  new 
state,  where  both  the  child  and  the 
absconding  parent  are  currently 
present  and  probably  domiciled' 
The  stay-at-home  spouse's  troubles 
are  further  aggravated  by  the  fact 
that  the  prior  custody  decree  is  not 
binding  in  the  foreign  state  court 
where  the  relitigation  is  pending 
On  the  other  hand,  despite  the  ad- 
vantage gained  through  having  the 
choice  of  forum,  the  abducting  par- 
ent  has  not   necessarily   gained   a 


262 


iliMr  .iilv jol.i^f.  this  spouse  is 
hurdiMUHl  wilh  possible  adverse 
leyjl  consetiuences  sleinniiny  from 
the  vsfoiiglul  .Kt  ol  abduction 

The  court  ol  the  stale  where  the 
absiondiny  parent  chooses  to  liti- 
yate  has  the  sole  responsibility  of 
detidiny  which  parent  should 
receive  custody  The  court  bears  a 
heavy  burden  in  these  cases  be- 
cause the  ellects  ol  its  decisions 
reach  far  beyond  the  interests  of  the 
child  and  ol  the  parents  directly  in- 
volved What  ultimately  IS  at  stake, 
as  enperts  point  out,  is  "society's 
best  interest  "  Each  lime  the  cycle 
ol  grossly  inadequate  parent-child 
relationships  is  broken  society 
stands  to  gain  a  person  capable  of 
becominy  an  adequate  parent  for 
children  of  the  future  '"' 

The  overriding  guidehne  lor  the 
court,  in  resolving  the  competing 
claims  presented,  is  to  act  in  the 
best  interest  of  the  child,  a  policy 
which  may  appear  to  be  somewhat 
general  and  vague  but  which  is  of 
the  utmost  importance  This  policy 
IS  common  to  courts  in  all  50  states, 
as  the  "best  interests"  standard  has 
been  uniformly  accepted  nation- 
wide in  custody  cases 

The  paramount  policy  of  secur- 
ing the  best  interest  of  the  child 
traditionally  has  found  expression 
in  exempting  custody  decrees  from 
the  general  applicability  of  the  full 
faith  and  credit  clause  of  the  United 
States  Constitution  This  clause,  in 
mandating  a  state  to  recognize  and 
enforce  a  final  judgment  ol  a  sister 
state.  IS  designed  to  bring  all  50 
states  together  within  the  federal 
union  in  order  to  maintain  national 
unity,  as  well  as  state  autonomy, 
and  to  facilitate  the  free  flow  of 
ideas,  goods,  and  services  across 
state  lines  In  the  words  of  the 
Supreme  Court  in  Magnolia 
Petroleum  Co   v  Hunt: 

"The  full  faith  and  credit  clause 
like  the  commerce  clause  thus 
became  a  nationally  unifying  force 
It  altered  the  status  of  the  several 
states  as  independent  loreign 
sovereignties,  each  free  to  ignore 
rights     and    obligations    created 
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under  the  laws  or  established  by  the 
luduial  proceedings  of  tile  others, 
by  making  each  an  integral  part  of  a 
single  nation,  in  which  rights 
ludicially  establistied  in  any  part 
are  given  nationwide  application  '* 
The  reasons  for  exempting 
custody  decrees  from  the  require 
ment  of  full  faith  and  credit  are 
varied  but  the  most  fundamental 
one  was  voiced  by  the  Arizona 
Supreme  Court  by  its  nature  a ' 
custody  decreejacks  the  perman- 
pnre^|if)  fin^l'tt;  iTjt'decr  l<lf~in- 
voInrTg  the  full  lallh  3M  IIVUH 
clause,  and  that  rigid  application  of 
the  full  faith  and  credit  rule  in 
custody  cases  would  subvert  the 
best  interest  and  welfare  of  the 
child  '  The  best  interest  ol  the  child 
must  be  open  to  continuing  review, 
and  a  custody  decree  must  thus  be 
modifiable  in  the  light  of  changing 
circumstances  In  the  words  of  the 
Kansas  Supreme  Court  "(F)ull  faith  ■ 
and  credit  has  only  limited  applica- 
tion to  a  child  custody  decree,  it  be- 
ing inherent  in  the  nature  of  such  a 
decree  that  it  is  not  final  or  con- 
clusive but  IS  always  subject  to  the 
right  of  the  parties  to  show  a  subse- 
quent change  of  circumstances  and 
conditions  "' 

What  these  and  other  courts  are 

saying  is  that  full  taith  and  credit 
does  not  necessarily  serve  the  best 
interests  of  the  child  There  is  a 
distinct  judicial  fear,  reflected  in 
these  opinions,  that  an  irreversible 
custody  decree  might  harm  the 
child  If  circumstances  changed  for 
the  worse  in  the  future 

Consequently,  in  the  course  of 
relitigating  custody,  the  court  must 
weigh  the  consequences  o(  the  ab- 
duction Depending  on  where  the 
case  is  brought,  the  act  of  abduc- 
tion could  be  fatal,  since  in  some 
states  the  courts  apply  a  kind  of 
"clean  hands"  doctrine  to  bar  an  ab- 
ducting loser  in  a  custody  battle 
from  relitigating  in  a  second  state' 
In  most  states,  however,  this  doc- 
trine does  not  apply 

The  problem  of  child-snatchmg 
and  custody  relitigation  prompted 
the  National  Conference  of  Com- 
missioners on  Uniform  State  Laws 
to  draft  the  Uniform  Child  Custody 
Jurisdiction  Act.  which  was  adop- 
ted by  the  commissioners  and  ap- 


proved by  the  American  Bar  Asso- 
ciation in  14bt) 

The  act  deals  directly  with  the 
troublesome  problem  of  relitiga- 
tion by  an  absconding  parent  By  Its 
provisions,  if  modilication  ol  a 
custody  judgment  is  sought  the 
state  or  county  that  granted  the  in- 
itial dec  ree  ordinarily  has  exc  lusive 
jurisdiction  In  other  words  a  non- 
custodial parent  who  approaches 
another  forum  to  gain  custody, 
whether  he  (or  she)  has  possession 
of  the  child  legally  or  illegally,  will 
be  referred  back  to  the  original 
forum  If  that  forum  declines  to 
entertain  the  case  another  court 
may  then  assume  juristfic  tion 

However,  the  new  forum  must  be 
a  court  in  the  child  s  home  state  or 
in  a  state  where  both  the  child  and 
one  contestant  have  significant 
contacts  The  mere  physical  pres- 
ence of  the  child  and  one  claimant 
does  not  confer  jurisdiction  on  the 
local  court  Thus,  a  noncustodial 
parent  in  a  distant  state,  who  has  the 
child  with  him  or  her  on  a  summer 
visit,  cannot  obtain  a  change  of 
jurisdiction  in  his  or  her  own  state, 
since  It  differs  from  that  of  the 
child  '"  By  refusing  the  absconding 
parent  a  receptive  forum,  the  act 
seeks  to  solve  the  problem  of  child- 
snatching  by  eliminating  the  incen- 
tive a  parent  might  have,  i  e  .  the 
possibility  ot  reversing  the  prior 
custody  decree  through  relitiga- 
tion 

Many  states  have  adopted  the 
act,"  and  the  fundamental  policy 
contained  in  the  act  — the  discour- 
agement of  child  snatching  — has 
been  articulated  b\  many  courts" 
For  example,  while  the  New  York 
legislature  adopted  the  act  to  be  ef- 
fective September  1.  1978.  the  New 
York  Court  of  Appeals  in  Matter  ol 
Nehra  v.  Uhlar,"  decided  in 
December,  1977,  gave  eloquent  ex- 
pression to  the  underlying  policy 
enibi idled  in  this  at.! 

Uhlar  presented  a  typical  child- 
snatching  situation  one  spouse  had 
legal  custody  and  the  other  spouse 
absconded  with  the  child  to  another 
jurisdiction  A  detailed  treatment 
of  this  case  illuminates  many  of  the 
complex  considerations  and  factors 
involved  in  child  snatching  cases 
around  the  country 
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The  UhUfs  had  gotten  a  divorce 
in  Michigan  in  1972  The  father  was 
awarded  custody  ot  the  children 
because  o(  the  mother's  miscon- 
duct and  unfitness  to  properly  care 
for  them  The  mother  was  granted 
visitation  rights  She  moved  away 
and  was  married  to  Gerald  Nehra  in 
February  1973  Shortly  after  her 
remarriage,  during  a  Michigan 
visitation  period,  the  mother 
absconded  with  the  children,  re- 
turning to  her  new  home  in  New 
York  Despite  an  extensive  search.  It 
was  not  until  December  1973,  that 
the  father  located  his  children  The 
mother  brought  a  proceeding  in 
New  York  Family  Court  to  obtain 
legal  custody  on  December  13, 
1973,  lust  eight  days  after  the  father 
discovered  where  the  children 
were  The  mother  was  granted 
custody,  on  February  26, 1975,  after 
a  hearing  On  April  14, 1977.  the  ap- 
pellate division  reversed,  awarding 
custody  to  the  father  "  So.  when  the 
matter  reached  the  court  of  ap- 
peals, the  children  had  been  in  their 
mother's  custody  for  four  years  and 
were  now  aged  11  and  9 

In  New  York,  neither  parent  has  a 
prima  facie  right  to  custody  The 
paramount  consideration  in  a  case 
of  this  type  is  the  best  interest  or 
welfare  of  the  children  "  Which- 
ever parent  or  guardian  will  better 
serve  this  interest  will  be  awarded 
custody  In  deciding  what  is  in  the 
best  interest  of  the  children,  many 
factors  are  considered  and  the 
quantity  and  quality  of  these  fac- 
tors vary  from  case  to  case  The 
final  decision  of  the  court  on  cus- 
tody normally  results  from  the  con- 
textual scrutiny  ot  all  relevant  fac- 
tors, weighing  each  factor  in  light  of 
the  best  interest  of  the  child. 

This  method  of  examining  all  fac- 
tors in  a  child  custody  proceeding  is 
typical  of  the  approach  of  most 
state  courts  For  example,  the  Ari- 
zona Supreme  Court  has  held  that, 
in  a  child  custody  case,  the  court 
must  weigh  all  factors  before  it  in 
properly  exercising  its  discretion" 
More  explicitly,  an  Arizona  appel- 
late court  affirmed  that  a  lower 
court  properly  exercised  its  dis- 
cretion in  considering  all  the  fac- 
tors, including  the  fact  that  the 
child(1)had  been  with  the  father  for 


five  and  a  half  years.  (2)  was  happy 
andemotionally  stable.  (3)  regarded 
the  stepmother  as  her  mother,  (4) 
got  along  well  with  her  younger 
stepsister,  and  (5)  according  to  the 
testimony  of  psychiatrists,  might 
suffer  emotional  and  mental  pro- 
blems if  taken  away  from  the 
father  "  In  the  same  vein,  the  Loui- 
siana Supreme  Court  held  that  the 
"court  may  inquire  into  any  change 
of  conditions  that  affects  the  child's 
welfare  and  indicates  need  for  a 
change  in  the  custodial  decree  "'• 
Similar  examples  can  be  found  in 
the  decisions  of  other  states  '* 

In  the  Uh/ar  case,  the  factors  con- 
sidered were;  the  unlawful  act  (the 
taking  of  the  children  from 
Michigan),  the  stability  of  the 
children,  the  involuntary  disruption 
of  the  father's  custody  over  an  ex- 
tended period  of  time,  and  to  a 
lesser  extent,  the  wishes  of  the 
children. 

The  first  factor  examined  was  the 
unlawful  act  The  court  looked  at 
this  in  relation  to  the  best  interest 
standard,  in  effect  asking  whether 
the  fact  that  the  mother  had  spirited 
the  children  away  to  New  York 
meant  it  was  not  in  the  best  interest 
of  the  children  that  she  be  awarded 
custody 

The  maior  New  York  precedent 
on  this  issue  is  the  case  of  Lang  v. 
Lang.™  There,  the  mother  had  taken 
the  children  unlawfully  from 
Switzerland  and  the  father  then 
took  thein  back  to  Switzerland  in 
violation  of  a  stipulation  given  to  a 
New  York  court  The  appellate  divi- 
sion, in  a  ruling  subsequently  af- 
firmed by  the  court  of  appeals,  held 
that  "if  the  solution  were  to  be  con- 
trolled by  the  misconduct  of  the 
parents,  it  would  be  one  easy  to 
deduce.  The  courts  of  this  state 
would  grant  no  relief  to  the  father 
The  Swiss  courts,  presumably, 
would  grant  no  relief  to  the  mother 
The  dignity  of  the  several  courts 
would  be  preserved,  but  the  welfare 
of  the  children  would  be  destroyed 
The  answer  is.  of  course,  that  the 
parents'  contempt  of  the  courts 
must  be  a  subordinate  considera- 
tion The  solution  must  depend 
solely  on  the  children's  welfare"'' 
The  court  of  appeals  in  Uhlar  was  in 
perfect  agreement  with  the  court  in 


Lang  Essentially,  the  court  chose  tq 
Ignore  the  mother's  illegal  act  and 
look  to  other  factors  to  determine 
the  children's  welfare  or  best  in- 
terest 

Important  to  the  courts  decision 
on  the  children's  best  interest  was 
stability  It  IS  a  policy  in  New  York 
and  most  other  states  that  continual 
shifting  of  custody  from  one  parent 
to  another  is  to  be  minimized" 
Custody  of  the  children  is  to  be 
established,  whenever  possible,  on 
a  long-term  basis"  Keeping  this  in 
mind,  the  court  nevertheless 
thought  that,  so  far  as  stability  was 
concerned,  the  interest  of  the 
children  would  be  best  served  by 
adhering  to  prior  ludicial  deter- 
minations and  returning  them  to 
their  father  Their  stability,  the 
court  felt,  was  undermined  by  the 
deplorable  example  of  their 
mother's  direct  action  in  violation 
of  law,  contempt  of  the  courts,  and 
humiliation  of  their  father  " 

The  next  factor  considered  was 
the  disruption  of  the  father's 
custody  for  a  period  of  four  years 
Again,  using  the  best  interest  stan- 
dard,' the  court  had  to  decide 
whether,  in  such  a  long  period  of 
time,  circumstances  had  so  signi- 
ficantly changed  that  it  might  be  in 
the  best  inli-rest  of  the  children  to 
remain  with  their  mother  The  court 
of  appeals  had  stated  in  dictum  in  a 
1 976  case  that  if  too  many  years  had 
passed  the  best  interest  of  the 
children  would  dictate  that  they  re- 
main with  their  present  guardian, 
even  though  illegality  was  in- 
volved "  Just  what  "too  many 
years"  means  has  been  the  subject 
of  some  litigation  In  one  case  the 
children  had  been  in  the  continuous 
custody  of  the  current  guardian  for 
eight  years,"  and  in  another  the 
time  period  was  nine  years"  In 
Uhlar  the  period  was  four  years,  and 
the  court  held  that  this  was  not  long 
enough  for  the  mother  to  retain 
custody  '• 

The  final  factor  considered  by 
the  court  was  the  wishes  of  the 
children  themselves  InNewYork,  it 
is  unquestionably  proper  for  the 
court  to  consider  the  children's 
wishes  and  preferences  in  custody 
cases,  however,  in  the  case  of  young 
children,  this  is  not  considered  a 
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(actor  ol  Mi,i|or  iin()i)fiarnc  be- 
cause ihiMfrn  tan  be  easily  in 
tluencfd  by  a  manipulative 
parent  ■""  It  alio  has  been  recogniz- 
edby  New  York  courts  that  there  are 
periodic  reorientations  toward  one 
or  another  parent  This  is  especially 
true  when,  as  here,  young  parents 
are  involved  and  one  or  both  re- 
marries "  I  hese  subjective  changes 
are  not  to  be  yiven  much  weight 
The  court  of  appeals  in  Uhlar  was 
again  consistent  with  precedent 
and  ruled  that,  given  the  young  ages 
ot  the  Uhlar  children,  their  wish  that 
they  remain  with  their  mother 
would  not  be  given  much  weight  in 
determining  their  best  interest 

After  eiamining  all  these  factors, 
the  court  concluded  that  the  best 
interest  of  the  children  would  be 
served  by  returning  them  to  the 
custody  of  their  rather  "  This  was 
the  cumulative  outcome  ot  the 
court's  determinations  on  the 
various  factors 

Of  course,  to  a  lesser  extent  the 
court  in  Uhlar  also  relied  on  the 
earlier  custody  decision,  holding 
that  the  decree  of  the  Michigan 
court  granting  custody  to  the  father 
should  be  given  great  weight,  in  the 
absence  of  a  substantial  change  of 
circumstances  " 

Generally,  the  strongest  case  for 
a  change  in  custody  because  of  a 
change  of  circumstances  is  made  by 
showing  surrender,  abandonment, 
persistent  neglect,  unfitness,  or  the 
unfortunate  or  involuntary  disrup- 
tion of  custody  over  an  extended 
period  of  time  "  Virtually  none  of 
these  circumstances  were  present 
in  the  Uhlar  case  There  was  no  sur- 
render or  abandonment  by  the 
father  here  because  he  had  diligent- 
ly searched  for  the  children  for  a 
period   of    nine   months   until   he 


found  them  There  was  neither  per- 
sistent negli'Ll  nor  unfitness  on  his 
pari  Indeed,  the  Michigan  court 
had  originally  given  him  custody 
because  his  wife,  not  he.  was  until 
Lastly,  while  there  was  disruption  of 
the  fathers  custody  lor  four  years, 
the  court  held  that  this  period  of 
time  was  not  sufficiently  extraor- 
dinary to  warrant  upsetting  the 
Michigan  decree  '*  So.  with  the 
Michigan  decree  being  given  weight 
and  the  paramount  "best  interest" 
consideration  being  decided  in  his 
favor,  the  father  won  the  custody 
battle 

This  case  has  a  close  relationship 
to  the  principles  and  spirit  of  the 
Uniform  Child  Custody  jurisdiction 
Act  For  example,  the  importance 
the  court  gave  to  the  Michigan 
decree  and  the  ultimate  denial  of 
custody  to  an  abducting  parent  are 
echoed,  respectively,  by  the  act's 
provision  that  the  prior  forum  has 
exclusive  jurisdiction  and  by  the 
whole  purpose  behind  the  act, 
namely,  to  discourage  child  snatch- 
ing 

But  IS  this  act  the  final  answer  to 
child  snatching?  Not  really  There  is 
a  loophole  in  it  For  example,  the 
New  York  statute  provides  that 
" unless  required  in  the  mterestol  the 
child,  the  court  shall  not  exercise  its 
jurisdiction  to  modify  a  custody 
decree  ot  another  state  it  the  peti- 
tioner, without  consent  ot  the  per- 
son entitled  to  custody,  has  im- 
properly removed  the  child  from 
the  physical  custody  of  the  person 
entitled  to  custody  or  has  improp- 
erly retained  the  child  after  a  visit  or 
other  temporary  relinquishment  of 
physical  custody  ""  Although  this 
cocJities  the  principle  that  the  ab- 
duction ot  children  to  avoid  the  et- 
tect  of   custody  decrees   must  be 


deterred,"  if  the  court  here  had 
ruled  that  the  best  interest  ol  the 
children  dictated  that  the  mother 
should  have  custody,  she  still  would 
have  benefited  from  her  illegal  act 

The  final  resolution  of  the  prob- 
lem of  child  snatching  may  be  pro- 
vided by  two  federal  proposals  that 
would  close  the  door,  lurisdic- 
tionally  or  otherwise,  on  abducting 
parents  such  as  Mrs   Uhlar 

One  IS  a  bill  currently  before  the 
House  that  would  require  a  state  to 
give  full  faith  and  ciedit  to  a  sister 
state's  custody  decrees  "  The  ef- 
fect of  this  would  be  to  negate  the 
possibility  ot  a  modification  ol  the 
decree  except  through  the  original 
forum,  as  necessitated  by  extraor- 
dinary circumstances  It  would  pro- 
mote the  child's  stability  by  ending 
the  perpetual  possibility  of  a 
change  in  custody  through  coer- 
cion, which  IS  the  existing  state  of 
affairs 

The  other  is  a  bill  that  recently 
passed  the  Senate  as  part  of  S 
1437,  the  Criminal  Code  Reform 
Act  9f  1978  "This  resolution  would 
make  it  a  misdemeanor  punishable 
by  six  month's  imprisonment  and  a 
$10,000  fine  to  restrain  a  minor 
child  for  more  than  seven  days,  in 
violation  of  a  custody  or  visitation 
right  arising  from  an  order  entitled 
to  enforcement,  from  a  valid  writ- 
ten custody  agreement,  or,  where 
no  such  agreement  or  order  exists, 
from  the  relationship  of  parent  and 
child" 

The  ultimate  answer  to  the  prob- 
lems posed  by  the  Uhlar  case  lies 
with  the  legislature  Let  us  hope 
that  It  will  swiftly  act  to  end  the 
emotional  traumas  that  are  faced 
by  both  parents  and  children  in 
such  a  case  as  this  nr 
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The  "Snatched"  Child  Is  Halfway 
Home  in  Congress 


RUSSELL  M.  COOMBS* 


A.  Introduction 

A  major  legislative  proposal  to  deal  with  the  problem  of  restraint  of 
a  child  by  one  of  his  parents  in  violation  of  the  rights  of  the  other 
parent,  commonly  known  as  "child-snatching,"  recently  passed  the 
United  States  Senate  as  part  of  S.  1437,  the  "Criminal  Code 
Reform  Act  of  1978.'"  The  Subcommittee  on  Criminal  Justice  of 
the  House  Committee  on  the  Judiciary  has  held  meetings  and  hear- 
ings on  a  bill  similar  in  other  respects  to  S.  1437  and  plans  further 
consideration  of  such  legislation.^  The  likelihood  of  enactment  of  a 
Criminal  Code  bill  later  this  year  appears  great  enough'  to  justify 
examination  of  and  prompt  comment  on  the  child-snatching  pro- 
posal by  family  law  teachers,  practitioners  and  judges. 

B.  History  of  the  Proposal 

S.  1437  as  reported  by  the  Subcommittee  on  Criminal  Laws  and 
Procedures  of  the  Senate  Judiciary  Committee  included  an  affir- 


•Deputy  Chief  Counsel,  Subcommillee  on  Criminal  Laws  and  Procedures,  Commillee 
on  Ihe  Judiciary,  U.S.  Senaie.  The  views  expressed  in  this  article  are  not  represented  to  be 
those  of  any  organization  or  any  person  other  than  the  author. 

1.  S.  1437,  95th  Cong.,  1st  Sess.  (Jan.  30,  1978).  124  Cong  Rec.  5498-503  (daily  ed.  Jan. 
25.  1978),  S860  (daily  ed.  Jan.  30,  1978). 

2.  See.  e.g..  124  Con^.  RliC.  H850  (daily  ed.  Feb,  9,  1978).  The  principal  House  bills  are 
H.R.  2311  and  6869.  95th  Cong.,  1st  Sess.  (1977), 

3.  See.  e.g..  Schellhardt.  iuMS  With  "Fixed"  Prisun  Terms  W„i  Approval  As  More  Siuies 
Seek  Fairness  in  Criminal  Courts.  Wall  St.  J,,  Feb.  7.  1978,  at  48,  col.  1;  Washington  Post, 
Jan.  31,  1978,  at  Al. 
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mative  defense  applicable  to  proposed  Code  sections  1621  through 
1623  on  "kidnapping"  and  the  lesser  included  offenses  of  "ag- 
gravated criminal  restraint"  and  "criminal  restraint,"'  and  similar 
to  the  exception  in  the  present  federal  kidnapping  law  for  abduc- 
tion "of  a  minor  by  the  parent  thereof."' 

During  consideration  of  the  bill  by  the  full  Judiciary  Committee, 
Senator  Malcolm  Wallop,  Republican  of  Wyoming,  offered  an 
amendment  to  substitute  an  affirmative  defense  limited  to  sections 
1622(a)(2)  (restraining  a  person  by  hiding  him)  and  1623  (simple 
restraint  of  a  person),  and  applicable  only  to  "a  parent  or  guardian 
who  was  first  awarded  lawful  custody  of  the  person  restrained"  and 
who  restrained  a  child  under  the  age  of  fourteen."  It  also  added  to 
section  1624  new  provisions  intended  to  encourage  the  return  of 
restrained  children  to  "the  parent  or  guardian  who  was  first  award- 
ed lawful  custody,"  and  to  prevent  the  FBI  from  commencing  an  in- 
vestigation of  restraint  of  a  child  by  his  parent  in  violation  of  section 
1622(a)(2)  or  1623  unless  the  restraint  was  reported  within  ninety 
days  and  state  and  local  authorities  had  had  si.xty  days  to  in- 
vestigate. This  amendment  was  adopted  by  a  roil  call  vote  of  eight 
to  three,'  and  the  bill  was  ordered  reported  favorably  by  a  vote  of 
twelve  to  two,  on  November  15,  1977." 

Before  the  beginning  of  fioor  debate  on  S.  1437  on  January  19, 
1978,  study  of  the  amendment  led  the  author  to  draft  a  substitute 
for  possible  consideration  on  the  Senate  fioor.  The  draft,  as 
modified  in  certain  particulars,"  was  offered  by  Senator  Wallop  on 


4.  S.  1437.  9Sth  Cong..  Isl  Sess.  §  101.  proposed  18  U.S.C.  §§  1621-2J.  1624(b)  (Comm. 
Print.  Aug.  4.  1977). 

5.  18  U.S.C.A.  §  1201(a)  (1977). 

6.  Another  Wallop  amendment  relating  to  the  affirmative  defense  «as  adopted  earlier  by 
the  Committee,  but  it  «as  superseded  by  the  amendment  mentioned  in  the  te.\I.  so  it  is  not 
discussed  here.  ShnateComm.  on  thf  Judiciary,  95ihCom,.,  Isi  Sess..  Blsiness  Meeting 
ON  Ckiminal  Code  Res  ision.  Oet.  2b.  1977.  at  2-J  (unpublished  stenographic  minutes). 

7.  Id  .  Nov,  2,  1977,  at  Sb-6J.  See  generally  id. .  Oct.  13.  1977.  at  1-10. 

8.  Id.  at  6h-b7.  Proxy  votes  received  later  the  same  day  raised  the  final  count  to  fourteen  to 
two.  with  one  abstention. 

9.  Central  among  those  contributing  to  the  modified  draft  was  Patricia  Hoff.  Legislative 
Assistant  to  Senator  Wallop,  whose  improvements  in  the  draft  focused  on  proposed  18 
U.S.C.  §  1624  and  included  ihe  requirement  that  one  violating  it  act  "intentionally."  the 
reference  to  custody  agreements  in  subsection  (a)(1)(B),  Ihe  limitaiion  to  children  fourteen 
and  younger  in  subsection  (a)(2),  the  defense  in  subsection  (b)(2).  and  the  delay  in  FBI  in- 
vestigation in  subsection  (c).  Valuable  advice  was  received  also  from  Bngitte  M. 
Bodenheimer,  Professor  of  Law,  University  of  California,  Davis.  Professor  Bodenheimer 
served  as  Reporter  for  the  Special  Committee  of  the  Commissioners  on  Uniform  State  Laws 
which  prepared  the  Uniform  Child  Custody  Jurisdiction  Act.  See  note  13  infra. 


267 


The  "Snatched"  Child  Is  HalfMuy  Home  in  Congress         409 

the  floor  on  January  25,  1978.  It  attracted  the  support  of  Senators 
Kennedy  and  Thurmond,  the  managers  of  S.  1437,  and  was 
adopted  without  objection.'"  It  is  referred  to  hereinafter  as  the 
"Wallop  proposal."" 

C.  Summary  of  the  Wallop  Proposal 

The  proposal  sets  forth  congressional  findings  summarizing  the 
causes,  scope,  and  consequences  of  the  problem  of  child-snatching, 
with  particular  reference  to  aspects  of  the  problem  requiring  action 
at  the  federal  rather  than  the  state  level. 

It  adds  to  title  28  of  the  United  States  Code  a  new  section  1738 A. 
Section  1738A  requires  states  to  enforce  and  not  to  modify  custody 
and  visitation  orders  of  other  states  made  consistently  with  subsec- 
tions (b)  through  (f)  of  the  section,  unless  one  of  three  exceptions 
applies.'^  Subsections  (b)  through  (0  describe  criteria  for  the 
existence  and  exercise  of  state  jurisdiction  to  make  such  orders 
drawn  in  substance  from  the  Uniform  Child  Custody  Jurisdiction 
Act,  hereinafter  referred  to  as  the  I  CCJA.'^ 

The  proposal  authorizes  the  Parent  Locator  Service  of  the 
Department  of  Health,  Education  and  Welfare,  hereinafter  re- 
ferred to  as  the  PLS,  which  now  locates  parents  who  disappear  in 
disregard  of  obligations  to  pay  child  support,'"  to  locate  them  also 
when  they  disappear  with  children  in  disregard  of  rights  of  custody 
and  visitation. 


10.  124  Cong.  Rec.  S498-503  (daily  ed.  Jan.  25.  1978). 

11.  The  text  of  the  proposal  appears  at  124  Cong.  Rec.  S499-50I  (dailv  ed.  Jan.  25.  1978). 
In  S.  1437  as  passed  by  the  Senate  the  Wallop  proposal,  and  other  provisions  of  the  bill  affec- 
ting it.  appear  in  §  101.  proposed  18  U.S.C.  §§111  (at  16  lines  15-23  and  at  19  lines  11-12) 
(definitions  of  "consent"  and  "includes").  Ih21(c)(l  )-(3)  (at  105-106)  (jurisdiction).  1624  (at 
107- 108)  (offense  of  restraint  of  minor  child  by  parent),  and  1625  (at  108-109)  (general  provi- 
sions for  §§  1621-25).  in  §  124,  proposed  28  U.S.C.  §  994(m)  (at  341).  in 
§  124A.  proposed  28  U.S.C.  §  I738A  (at  346-48).  in  §  134  (at  349)  (two-year  delay  in  effective 
date  of  Act),  and  in  §  I44A  (at  360-61)  (findings,  and  amendments  relating  to  Parent 
Locator  Service). 

12.  See  text  accompanying  notes  33-35  injra. 

13.  National  Conference  of  Commissioners  on  Uniform  State  Laws.  Uniform  Child 
Custody  Jukisdiction  Act  (1968).  The  UCCJA  is  reprinted  in  Bodenheinier.  The  Untjurm 
Child  Custody  Jurisdiction  Act:  A  Legislative  Remedy  for  Children  Caught  in  the  Conflict  of 
LaKs.  22  Vand.  L.  Rev.  1207(1969).  A  recent  article  discussing  the  utilization  of  the  UCCJA 
is  Bodenheimer.  Progress  Under  the  Uniform  Child  Custody  Jurisdiction  Act  and  Remaining 
Problems:  Punitive  Decrees.  Joint  Custody,  and  Excessive  Modijlcations,  65  Calif.  L.  Rev. 
978  (1977)  [hereinafter  cited  as  Bodenheimer.  Progress]. 

14.  42  U.S.C. A.  §  653  (1977). 
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Finally,  the  Wallop  proposal  deals  with  federal  criminal  in- 
vestigation and  prosecution  of  child-snatching.  It  makes  the  aft'ir- 
mative  defense  available  to  any  parent  or  guardian  of  the  person 
restrained  where  that  person  is  less  than  eighteen  years  old,  but  re- 
tains the  limitation  of  the  alfirmative  defense  to  sections  1622(a)(2) 
and  1623,  so  that  mere  restraint  and  concealment  of  children  by 
their  parents  are  not  covered  by  sections  1621  through  1623.  It 
creates,  however,  in  a  new  section  1624.  a  misdemeanor'^  entitled 
"restraint  of  a  minor  child  by  a  parent."  Section  1624  prohibits 
such  restraint  in  violation  of  a  custody  or  visitation  right  arising 
from  an  order  entitled  to  enforcement  under  new  section  1738A, 
from  a  valid  written  custody  agreement,  or,  where  no  such  order  or 
agreement  exists,  from  the  relationship  of  parent  and  child.  Federal 
jurisdiction  is  limited  almost  entirely  to  interstate  cases."  Other 
provisions  of  section  1624  restrict  its  application  to  cases  in  which  a 
child  of  fourteen  or  less  is  restrained  for  a  substantial  period  of  time 
and  state  authorities  and  the  FLS  are  unable  to  locate  the  offender, 
offer  incentives  for  him  to  return  the  child  and  escape  prosecution 
or  substantial  punishment,  and  guard  against  the  filing  of  charges 
so  stale  they  arc  likely  to  have  been  fabricated. 

D.  Analysis  of  the  Wallop  Proposal 

This  is  the  way  the  proposal,  if  enacted,  would  work  in  a  typical 
case.  The  marriage  of  a  couple  in  state  A  is  failing.  The  husband 
believes  that  the  court  there  would  give  custody  of  the  children  to 
the  wife  and  little  visitation  to  him,  but  that  a  court  in  state  B  would 
give  him  custody  or  more  liberal  visitation.  He  moves  with  the 
children  to  state  B,  and  leaves  a  note  saying  they  have  gone  but  not 
where."  Under  present  law  a  series  of  problems  arise.  There  is  no 
interstate  mechanism  to  help  the  wife  locate  the  children.  If  the 
husband  discloses  their  location,  state  B  may  well  exercise  jurisdic- 


15.  Tht  new  oltl-nse  is  graded  as  a  class  B  misdemeanor  (maximum  penalty  of  six  months 
imprisonment  and  a  SIO.OOO  fine)  where  a  child  is  concealed  lor  more  than  seven  days,  and 
otherwise  as  a  class  C  misdemeanor  (maximum  thirty  days  and  $10,000).  S.  14J7.  45th 
Cong..  Isl  Sess.  §  101.  proposed  18  U.S.C.  §§  2201.  2301  (Jan.  30,  1978). 

\b.  Bui  see  iJ.  §  101,  proposed  18  L'.S.C.  §§  lb2l(cHl  1  and  (2),  l()2-l(e). 

17.  "Child-snatching"  before  any  custody  order  is  made  is  a  common,  perhaps  an  increas- 
ingly common,  lorm  ot  such  conduct.  See  letter  from  Professor  Brigitte  M.  Bodenheimer  to 
Congressman  John  E.  Moss  (Oct.  17.  1977). 
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tion  over  custody  of  the  children  based  on  their  presence  in  the 
state,  forcing  the  wife  to  htigate  the  entire  custody  dispute  far  from 
her  home  and  far  from  the  witnesses  most  famihar  with  the  children 
and  their  parents,  and  rewarding  the  husband's  forum-shopping. 
The  wife  therefore  may  be  motivated  to  launch  a  counter-snatching 
of  her  own,  and  if  she  succeeds  state  A  may  well  award  custody  to 
her  despite  any  order  state  B  may  have  made.  If  the  cycle  continues, 
it  may  be  difficult  for  each  state  to  obtain  the  presence  of  the  parent 
violating  the  order  of  that  state's  court  for  the  purpose  of  contempt 
proceedings." 

The  Wallop  proposal,  on  the  other  hand,  deals  with  each  of  those 
problems  and  the  similar  ones  that  arise  in  the  other  types  of  child- 
snatching  cases  that  occur.  In  the  hypothetical  case  described 
above,  when  the  husband  first  left  the  wife  would  immediately  ob- 
tain a  temporary  custody  order  in  state  A"  and  file  with  the  local 
authorities,  and  with  the  PLS,  requests  for  assistance  in  locating  the 
husband  and  children.  If  they  could  not  be  located  by  these  means 
within  sixty  days,  and  if  the  other  criteria  of  proposed  section  1624 
were  met,  the  FBI  could  commence  an  investigation  to  locate  them. 
When  they  were  found,  the  wife  would  bring  a  simple  proceeding  in 
a  court  of  state  B.  which  would  be  required  under  section  1738A  to 
enforce  the  state  A  order  without  modifying  it.  If  the  circumstances 
justified  punishment  of  the  father,  he  could  be  subjected  to  state 
contempt  proceedings  in  state  B  or,  when  he  returned  to  state  A  to 
obtain  or  to  exercise  any  right  of  visitation,  in  state  A.  In  an  excep- 
tional case  justifying  federal  prosecution,  he  could  be  subjected  to 
'  that  process  instead  of  or  in  addition  to  any  contempt  proceedings. 
It  is  important  to  understand  the  key  features  of  the  Wallop  pro- 
posal that  make  it  capable  of  such  application.  The  keystone  of  the 
proposal  is  new  section  1738A  of  title  28.  Its  criteria  for  the  ex- 
istence and  exercise  of  state  jurisdiction  to  make  or  modify  a 
custody  order,  like  those  of  the  UCCJA'°  from  which  they  are 
drawn,  have  the  effect  that  ordinarily  only  one  state,  the  state  which 


18.  Documentalionof  the  present  law  leading  to  such  results  is  beyond  the  scope  of  this  ar- 
ticle but  has  been  undertaken  in  other  writings,  several  of  which  are  cited  in  Bodenheimer, 
Progress  at  981-82  n.  19-25. 

19.  C/;  id.  at  989-90. 

20.  See  id.  at  984. 
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has  been  the  home  of  the  child  for  the  last  six  months,  can  make  an 
initial  custody  order  consistently  with  those  criteria.  Once  such  an 
order  is  made,  every  other  state  normally  must  enforce  and  cannot 
modify  it  until  the  Hrst  state  loses  jurisdiction  for  a  specified  reason 
or  declines  to  exercise  it,  in  which  case,  by  a  new  application  of  the 
same  jurisdictional  criteria,  a  single  state  can  modify  the  custody 
order  and  the  other  states  must  enforce  the  modification. 

Section  1738A  thus  virtually  eliminates  the  motivation  to  snatch  a 
child  from  a  first  state  before  custody  proceedings  are  begun,  shop 
for  a  forum  in  a  second  state,  and  race  to  the  courthouse  there.  It 
does  so  by  making  such  actions  generally  ineffective  to  prevent  the 
first  state  from  making  an  order  entitled  to  interstate  enforcement 
and  ineffective  to  permit  the  second  state  to  make  an  order  entitled 
to  such  enforcement."  Likewise,  section  1738A  practically 
eliminates  the  motivation  to  snatch  a  child  in  violation  of  an  ex- 
isting custody  or  visitation  order  made  by  a  first  state  in  conformity 
with  the  criteria  of  the  section  and  to  seek  a  contrary  order  in  a  sec- 
ond state,  by  making  such  actions  generally  ineffective  to  permit 
the  second  state  to  make  the  contrary  order.  Because  of  the  impor- 
tance of  those  motivations  in  the  phenomenon  of  child-snatching, 
their  virtual  elimination  should  greatly  reduce  its  incidence." 

Apart  from  its  effect  on  the  positive  motivation  to  snatch  a  child, 
section  1738A  also  has  a  deterrent  effect  on  child-snatching 
motivated  less  by  a  desire  to  obtain  a  court  order  than  by  a  wish 
simply  to  be  with  the  child,  perhaps  even  through  long-term  con- 
cealment of  the  location  of  the  parent  and  child  in  a  second  state. 
That  deterrent  exists  in  the  knowledge  that  under  section  1738A,  if 
and  when  the  parent  and  child  are  found,  it  will  be  the  offended 
first  state,  not  the  second  one,  which  determines  what  restrictions 
on  visitation,  if  any,  are  required  in  view  of  the  parent's  conduct.  In 
other  words,  child-snatching,  regardless  of  its  motivation,  will  be 
deterred  by  the  knowledge  that  the  state  whose  court  order  is  being 


21.  C/  td.  at  987. 

22.  Cf.  AmeiiJnietils  to  the  FvJeral  Kidnapping  Staluie  Hnirings  on  H.R  4191  and 
H.R.  X722  Be/ore  ihe  Siihmmm.  un  Crime  of  the  Home  Comm.  on  the  Judiciary.  93d  Cong.. 
2dSess.  II  (1974)(tcstimonyot  Congressman  Charles  E.  Bennett)  Ihereinafler  cited  as  Wfur- 
ings\.  See  generally  Bodenheimer.  Progress  at  985-1000,  101-4;  Ratner.  Child  Custody  in  a 
Federal  System.  62  Mkh.  L.  Riiv.  795,  810,  813  (1964). 


271 


The  "Snatched"  Child  Is  Halfway  Home  in  Congress         413 

violated  will  be  the  one  to  decide  later  how  the  order  should  be 
modified. 

Through  that  reduction  of  the  affirmative  motivation  to  snatch 
children,  and  to  a  lesser  extent  through  deterrence  of  such  conduct, 
section  1738A,  more  than  any  other  feature  of  the  Wallop  proposal, 
should  reduce  the  incidence  of  child-snatching.  This  prevention  of 
child-snatching  should  contribute  more  to  the  welfare  of  the 
children  than  any  remedies  applied  after  such  conduct,  when 
damage  may  already  have  occurred. 

It  must  be  expected,  nevertheless,  that  some  child-snatchings  will 
continue  to  occur,  when  parents  are  motivated  not  by  hope  of  a 
favorable  court  order  but  by  hope  of  maintaining  de  facto  custody 
in  disregard  of  court  orders  through  concealment,  and  are  unde- 
terred by  the  prospect  of  discovery  and  the  civil  and  criminal  pro- 
ceedings that  may  ensue.  In  such  cases,  use  of  one  or  more  of  the 
parts  of  the  Wallop  proposal  dealing  with  the  PLS  and  section  1624, 
and  the  contempt  powers  of  the  state  courts,  may  be  necessary. 
They  are  discussed  just  below,  but  first  it  should  be  noted  that  it  is 
section  1738A  that  permits  each  of  those  three  legal  tools  to  work  ef- 
fectively yet  not  overbroadly  in  interstate  cases.  The  references  to 
section  1738A  to  be  inserted  in  the  PLS  ensure  that  the  resources  of 
that  service,  and  the  otherwise  confidential  information  on  which  it 
draws,  will  be  used  in  support  only  of  custody  orders  entitled  to  in- 
terstate enforcement,  and  not  of  groundless  claims.  The  reference 
to  section  1738 A  in  section  1624  prevents  the  federal  criminal  en- 
forcement of  a  court  order  not  even  entitled  to  state  civil  enforce- 
ment outside  the  state  where  it  was  made,  prevents  federal  prosecu- 
tion of  a  parent  for  violating  a  custody  order  obtained  by  child- 
snatching,"  and  protects  the  federal  authorities  from  being  caught 


23.  A  federal  criminal  prohibilion  ot  child-snatching  that  was  not  coupled  with  section 
1738A  or  something  much  like  it  would  to  a  significant  degree  promote  child-snatching, 
forum-shopping,  and  a  race  to  the  courthouse,  since  the  parent  that  first  succeeded  in  ob- 
taining both  de  facto  custody  and  a  custody  order,  by  whatever  reprehensible  methods, 
would  thereupon  have  the  might  of  the  federal  criminal  authorities  on  his  side  in  favor  of  the 
new  status  quo. 

In  a  similar  way.  it  is  the  jurisdictional  criteria  in  section  1 738A  that  make  its  requirement 
of  full  faith  and  credit  functional  rather  than  counter-productive.  Bills  have  been  introduced 
in  Congress  requiring  each  state  to  enforce  the  custody  orders  of  other  states,  but  lacking 
such  criteria,  i'.g.,  S~  797  and  H.I^  988.  95th  Cong..  1st  Sess.  (1977).  Absent  such  limiting 
conditions,  enactment  of  a  requirement  of  enforcement  would  tend  greatly  to  encourage 


272 


A\4         Family  Law  Qlitirlerly.   Volume  XI.  Number  4.   Winter  IIJK 

between  contlicting  custody  orders  of  two  states.  The  requirements 
of  section  1738A  that  a  second  state  enforce  the  order  of  a  first 
state,  and  that  an  absconding  parent  return  to  the  first  state  to  ob- 
tain or  modify  rights  of  visitation  or  custody,  give  vitality  to  state 
contempt  powers  that  previously  were  relatively  ineffectual  in  in- 
terstate cases.'' 

The  PLS  amendments  play  an  important  role  in  cases  in  which 
there  is  concealment  of  the  parent  and  child  for  a  significant  period 
of  time,  of  course,  since  an  order  obtained  consistently  with  section 
1738A  cannot  be  implemented  or  enforced  through  state  pro- 
ceedings until  the  parent  and  child  are  located.  The  PLS  now  finds 
parents  who  relocate  or  hide,  for  the  purpose  of  obtaining  money 
from  those  parents  for  use  by  the  custodial  parents  in  support  of  the 
children.'*  Under  the  Wallop  proposal  the  PLS  likewise  would  find 
parents  who  relocate  or  hide  when  it  is  children  rather  than  funds 
that  are  sought.  It  is  unlikely  that  addition  of  this  function  to  the 
responsibilities  of  the  PLS  would  require  an  unreasonably  great  ex- 
pansion of  the  agency,  in  view  of  the  expected  reduction  in  the  rate 
of  child-snatching  as  a  direct  result  of  the  provisions  of  section 
1738A.  In  any  event,  it  would  be  difficult  to  defend  the  view  that 


"first-strike"  childsnatchuig.  forum-shopping,  and  a  race  to  the  courthouse,  since  an  order 
made  as  a  result  of  such  conduct  would  hccome  binding  on  all  50  states.  Indeed,  when  the 
Wallop  proposal  is  viewed  as  a  whole  its  distinctive  contribution  is  the  fusion  of  three  com- 
ponents already  used  or  proposed  as  separate  measures— the  lull  faith  and  credit  require- 
ment, the  UCCJA  jurisdictional  standards,  and  the  PLS— into  a  unit  having  three  in- 
terdependent parts.  The  whole  is  greater  than  the  sum  of  the  parts,  since  the  effectiveness  of 
even  the  UCCJA  has  been  limited  by  the  fact  that  only  20  slates  have  adopted  it.  most  of 
them  recently.  See  Bodcnheimcr.  Pragrcsi  at  980.  <)85  n.  50.  By  linking  the  UCCJA's 
jurisdictional  provisions  with  the  lull  faith  and  credit  requirement  and  the  PLS.  the  federal 
adoptum.  and  thereby  the  application  in  all  the  states,  of  those  jurisdictional  provisions  is 
facilitated. 

2-4.  Lest  it  be  suggested  that  civil  provisions  such  as  section  17J8A  and  the  PLS  amend- 
ments have  no  place  in  a  lull  to  reform  the  federal  criminal  laws,  attention  is  drawn  to  the  in- 
tegral relatumship  between  proposed  18  U.S.C.  §  1624  and  the  other  provisions  of  the 
Wallop  proposal,  and  to  the  tact  that  S.  1437.  like  current  title  18.  contains  many  and  varied 
civil  provisions  on  other  subjects.  See.  e.g..  18  U.S.C. A.  §§  1%4  (civil  remedies  for  receivmg 
income  through  pattern  of  racketeering  activity  or  collection  of  unlawful  debt).  I'ibS  (civil  in- 
vestigative demand).  2520  (civil  damages  for  unauthorized  electronic  surveillance). 
6001-05  (witness  immunity)  (1977);  S.  1437.  95th  Cong..  1st  Sess,  §  101  at  proposed  18 
U.S.C.  §§  3121-23  (relocation  of  witnesses).  4001-05  (ciiil  forfeiture).  4021  (injunctions 
against  fraud).  4031-33  (restriction  on  imposition  of  civil  disabilities),  4101-03  (private 
damage  actions),  and  4111-15  teompensalion  of  victims).  §  123  (victim  compensation 
board),  and  title  VI  (technical  and  conforming  amendments  outside  title  18.  United  States 
Code)  (Jan.  30.  1978). 

25.  SeeAl  U.S.C.A.  §653(1977). 
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Congress  should  deny  the  aid  of  the  PLS  in  locating  hidden 
children.  Such  a  view  would  appear  to  give  greater  priority  to  find- 
ing dollars  then  to  finding  children.  It  would  be  desirable,  however, 
for  those  most  familiar  with  the  operation  of  the  federal  and  state 
parent  locator  services  to  review  the  PLS  portion  of  the  Wallop  pro- 
posal in  order  to  determine  whether  changes  are  desirable  in  the 
way  it  is  drafted,  so  as  to  make  it  the  most  effective  possible  adjunct 
to  section  1738 A. 

Given  enactment  of  section  1738  A  and  the  PLS  amendments,  the 
criminal  provisions  of  the  Wallop  proposal  would  make  a  debatable 
additional  contribution  to  solving  the  problem  of  child-snatching, 
and  it  must  be  asked  whether  they  would  do  more  harm  than  good 
to  the  children  they  are  intended  to  protect.  That  question  may  be 
unpalatable  to  those  who  long  have  sought  the  federal  criminaliza- 
tion of  child-snatching."  However,  it  deserves  consideration  in 
terms  of  the  general  purposes  of  criminal  legislation  and  of  the  par- 
ticular purposes  of  child-snatching  legislation — to  help  the  young 
victims  of  interstate  custody  conflicts  by  effectively  preventing  and 
remedying  child-snatching,  while  doing  the  least  possible  collateral 
harm  to  other  interests  of  the  child,  the  adults  involved,  and 
society. 

In  our  federal  system,  it  is  generally  considered  more  appropriate 
not  to  extend  the  reach  of  federal  criminal  jurisdiction  over  par- 
ticular conduct  to  the  full  extent  permitted  by  the  Constitution 
unless  the  states  are  unable  or  unwilling  to  deal  adequately  with 
that  conduct.'''  While  it  is  true  that  in  the  past  the  states  have  been 
unable  to  deal  effectively  with  interstate  child-snatching,''*  the 
reasons  for  that  inability  appear  to  be  minimized  by  the  civil  provi- 
sions of  the  Wallop  proposal.  The  two  contributions  that  could  be 
made  by  the  federal  criminalization  of  child-snatching — deterrence 
and  punishment  of  such  conduct,  and  aid  of  the  FBI  in  finding  the 


2b.  See  ^enertiUy  Hearings  at  79  (statement  ot"  Cili/ens'  Comm.  to  Amend  Title  18,  Sec- 
tion 1201a.  olthe  U.S.  Code).  8b-88  (reprinted  articles  by  Patricia  Quinn.  Staff  Writer.  Life 
Style,  Lung  Beach.  Cal.). 

27.  See  S.  Rhp.  N".  95-605.  95th  Cong.,  Ist  Sess..  Part  I  at  7-8.  27-.1.1  (1977).  The  same 
primacy  is  accorded  to  the  states  in  the  areas  of  domestic  relations,  welfare,  and  health. 
Hearings  at  55  (testimony  of  John  C.  Keeney.  Deputy  Assistant  Attorney  General.  U.S. 
Department  ot  Justice). 

28.  See  Bodenheimer.  Progress  at  980-81. 


47-459    0-79-19 
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children" — appear  largely  superfluous  in  view  of  the  effects, 
described  just  above,  of  section  1738A  and  the  PLS  on  the  motiva- 
tion and  deterrence  of  parents,  the  ability  to  locate  those  who  hide, 
and  the  ability  to  subject  offenders  to  state  contempt  proceedings. 
Furthermore,  commentators  on  the  use  of  criminal  law  to  deter 
child-snatching  have  warned  that  "...  prosecutors  may  be  loath  to 
prosecute  and  courts  or  juries  slow  to  convict.  The  severity  of  the 
penalty  weakens  its  efficacy."'" 

The  undesirable  effects  of  federal  investigation  and  punishment 
in  such  cases  must  be  balanced  against  their  utility.  A  child's  inter- 
est in  being  supported  financially  is  impaired  when  one  parent  is 
stigmatized  by  a  federal  arrest  or  conviction  for  crime,  and  is 
harmed  even  more  if  any  imprisonment  or  fine  is  imposed.  The 
child's  interest  in  maintaining  as  nearly  normal  a  relationship  with 
each  parent  as  possible  is  impaired,  especially  if  there  is  imprison- 
ment. Witnessing  his  parent's  arrest  by  the  FBI.  and  being  himself 
placed  temporarily  in  federal  or  state  protective  custody  and  a 
receiving  home,  may  be  as  traumatic  as  being  "snatched,""  and 
certainly  more  traumatic  than  the  experience  of  being  retained 
beyond  the  period  of  an  authorized  visitation,  which  is  a  common 
form  of  restraint  in  these  cases.  The  Department  of  Justice  for 
many  years  has  expressed  and  documented  its  strong  views  that 
establishment  of  a  federal  crime  of  child-snatching  would  be  a 
misuse  of  the  national  criminal  power  in  a  federal  system,  would 
unduly  involve  the  FBI  and  federal  courts  in  domestic  cases,  and 
would  interfere  with  the  performance  by  the  FBI  of  investigative 
duties  in  other  fields  that  cannot  be  performed  by  any  other 
authorities."  To  brand  an  offending  parent  not  only  a  state  con- 
temner but  a  federal  criminal  is  in  important  respects  inconsistent 


29.  Proponents  of  federal  criminalization  generally  consider  investigation  by  the  FBI  a 
greater  contribution  in  this  area  than  punishment  by  the  lederal  courts.  Eg  .  Hearings  at  ''3 
(statement  of  Citizens'  Comm.  to  Amend  Title  18,  Section  1201a.  of  the  U.S.  Code). 

JO.  Foster  and  Freed.  ChtlJ  Snatching  and  Custodial  Fights  The  Case  Jur  the  Uniform 
y    Child  Custody  JunsdiciKin  Act.  28  H.ssriNCS  L.J.  101 1.  lOlb  (1977). 

31.  Bodenheimer.  Progress  at  987-88. 

32.  See.  e.g. .  letter  from  Attorney  General  Griffin  B.  Bell  to  Senators  Kennedy  and  Thur- 
mond (Jan.  19.  1978)  (urging  reinstatement  of  affirmative  defense  applicable  to  proposed 
Code  §§  1621-23  in  S.  1437);  Hearings  at  S3  (testimony  of  John  C.  Keeney.  Deputy  Assistant 
Attorney  General.  U.S.  Department  of  Justice).  The  Department  of  Justice  decided, 
however,  not  to  oppose  the  Wallop  proposal's  adoption  on  the  Senate  floor,  because  it  viewed 
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with  the  fundamental  purposes  and  principles  of  the  criminal  law, 
and  of  the  kidnapping  laws  in  particular.  A  parent  who  takes  his 
child  because  he  wants  his  custody  lacks  the  corrupt  motivation  of 
those  who  kidnap  strangers  for  reasons  obviously  not  of  parental 
love,  and  he  is  much  less  likely  to  expose  the  child  to  danger.  He  is 
not  normally  in  need  of  the  rehabilitation  or  incapacitation  which 
such  kidnappers  often  require.  It  must  be  asked  whether  treating 
such  a  parent  as  a  federal  criminal,  where  civil  and  state  treatment 
is  available,  disserves  the  interests  not  only  of  that  parent  but  also  of 
the  child  and  society. 
^  Balancing  those  competing  interests,  it  is  arguable  that  child- 
snatching  should  not  be  made  a  federal  crime  at  least  until  ex- 
perience with  the  implementation  of  the  remainder  of  the  Wallop 
proposal  indicates  that  the  benefits  of  federal  criminalization 
outweigh  the  harm  it  does. 

E.  Aspects  of  the  Wallop  Proposal  Especially 
Deserving  of  Further  Examination 

In  the  analysis  of  the  Wallop  proposal  immediately  above,  en- 
couragement was  given  to  consideration  of  the  adequacy  of  the 
drafting  of  the  PLS  amendments,  and  to  examination  of  the 
wisdom  of  including  federal  criminal  provisions  in  the  proposal.  A 
number  of  other  aspects  of  the  proposal  seem  especially  deserving  of 
comment. 

1.  Exceptions  to  Enforcement  Requirement 

As  was  noted  in  the  summary  of  the  proposal  above,"  section 
1738A(a)  contains  three  exceptions  to  the  requirement  that  custody 
determinations  made  consistently  with  its  provisions  be  enforced 
and  not  modified  by  the  other  states.  The  first  is  merely  a  cross- 
reference  to  subsection  (0,  which  permits  a  new  state  having 
jurisdiction  to  exercise  it  by  modifying  an  order  if  the  state  that 
made  the  order  no  longer  has  jurisdiction  or  has  declined  to  exercise 


the  proposal  as  a  wh    e  as  ''a  subslantial  improvement  over  the  bill  as  reponed"  and  because 
it  included   "civil   provisions   that  appear  likely  to  minimize  the  involvement  of  federal 
criminal  authorities  m  custody  disputes."  Letter  from  Patricia  M.  Wald.  Assistant  Attorney 
General.  U.S.  Department  of  Justice,  to  Senator  Wallop  (Jan.  24.  1978). 
ii.  See  text  accompanying  note  12  supra. 
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it.  The  latter  phrase  refers  not  to  all  failures  to  grant  relief,  but  only 
to  the  failure  to  entertain  a  request  for  modification  on  the  ground 
that  the  court  declines  to  exercise  jurisdiction  over  the  subject  mat- 
ter. The  other  two  exceptions,  are,  however,  noteworthy  and 
perhaps  debatable. 

The  first,  in  subsection  (a)(  1 ),  applies  where  the  primary  basis  for 
the  determination  "was  punishment  of  a  contestant  and  not  the 
best  interests  of  the  child."  The  subsection  permits  the  court  of  the 
second  state  only  to  review  the  record  of  the  earlier  proceeding  to 
ascertain  the  primary  basis  of  the  decision,  not  to  review  the  cor- 
rectness of  an  evaluation  of  the  "best  interests  of  the  child"  where 
the  record  indicates  the  basis  of  the  decision  was  such  an  evalua- 
tion. Such  an  exception  may  be  desirable,  but  questions  can  be 
raised  as  to  the  scope  of  the  exception. 

On  the  one  hand,  the  limitation  to  "punishment"  may  be  too 
narrow.  The  exception  in  subsection  (a)(1)  might  be  extended  to  all 
cases  in  which  the  record  shows  that  the  primary  basis  for  the  deter- 
mination was  something  other  than  the  best  interests  of  the  child, 
since  that  criterion  has  almost  universal  acceptance  as  the  orooer 
criterion  for  awarding  custody  and  visitation." 

On  the  other  hand,  it  has  been  suggested  in  the  context  of  the 
UCCJA  that  an  exception  to  the  requirement  of  enforcement  of  out- 
of-state  decrees  should  focus  narrowly  on  the  specific  problem  of 
punitive  modification  by  a  court  of  its  own  earlier  order,  and  not  on 
the  broader  problem  of  initial  orders  that  are  punitive.'*  The  fact 
that  many  initial  orders  are  made  by  agreement  of  the  parents,  or 
on  the  basis  of  short,  inexplicit  records,  often  prevents  an  out-of- 
state  court  later  asked  to  modify  the  order  from  ascertaining  the 
precise  basis  for  the  initial  order.  That  difficulty  need  not,  however, 
be  dealt  with  by  excluding  initial  orders  from  the  subsection  (a)(1) 
exception.  Instead,  the  subsection  could  be  amended  to  make  it 
clear  that  the  exception  applies  only  where  it  affirmatively  appears 
on  the  record  that  a  factor  other  than  the  best  interests  of  the  child 
was  the  primary  basis  for  the  determination. 


34.  Se<f.  e.g..  Ralner.  Child  Custody  in  a  Federal  System.  62  MiCH.  L.  Rev.  795.  809 
(1964). 

35.  Bodenheimer.  Progress  at  10031009. 
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The  second  noteworthy  exception  is  in  subsection  (a)(2),  and  per- 
mits modification  by  a  second  state  where  ".  .  .  the  child  custody 
determination  is  inconsistent  with  a  strong  public  policy  of  the 
former  state."  This  exception  acknowledges  diversity  among  the 
states  in  beliefs  and  attitudes  affecting  the  family.  It  serves  as  a 
"safety  valve,"  a  legitimate  outlet  for  those  interstate  clashes  of  fun- 
damental public  policy  that  otherwise  might  find  an  illegitimate 
outlet  in  slow,  incomplete  and  grudging  application  of  the  require- 
ment of  enforcement.  The  danger  created  by  a  "public  policy"  ex- 
ception to  take  account  of  such  fundamental  differences  is  that  the 
exception  in  practice  might  dwarf  the  rule.  Perhaps,  however,  that 
danger  can  be  minimized  by  the  drafting  of  a  narrower  exception 
for  "public  policy,"  rather  than  by  leaving  no  exception  that  takes 
account  of  the  diversity  among  states  that  is  fundamental  to  the 
federal  system. 

2.  Section  1738A  Definitions 

Several  of  the  definitions  in  section  1738A(b)  implement  policy 
choices  or  play  important  roles  in  the  operation  of  the  section. 
"Modify"  is  defined  in  subsection  (b)(6)  to  include,  for  example, 
the  action  of  a  second  state  in  making  what  purports  to  be  an  initial 
order  after  the  first  state  has  made  an  order.  Such  a  definition  is 
necessary  to  the  functioning  of  section  1738A  when,  for  instance, 
there  is  jurisdiction  in  two  states  under  different  paragraphs  of 
subsection  (c)(2),  one  of  them  makes  an  order,  and  the  other  is  then 
asked  to  make  a  contrary  order. 

Similarly,  "custody  determination"  is  defined  in  subsection 
(b)(3)  to  include  temporary  as  well  as  permanent  orders,  which  is 
necessary  to  the  functioning  of  the  proposal  in  cases  such  as  the 
hypothetical  example  in  the  text  above." 

"Custody  determination"  likewise  is  defined  so  as  to  bring  visita- 
tion equally  with  custody  within  the  coverage  of  section  1738A." 
Such  coverage  of  visitation,  not  only  in  this  section  but  in  the  PLS 
and  section  1624,  is  necessary  for  at  least  two  reasons.  First,  the 


36.  See  text  accompanying  note  19  supra. 

37.  Cf.  UCCJA  §  2(2):  Bodenheimer,  Progress  at  997-Q8. 
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wide  variety  of  custody  and  visitation  arrangements  that  courts  im- 
pose or  accept  from  the  parties,  including  split  custody  during 
various  periods  and  shared  custody,  defies  the  categorization  of 
such  parental  rights  into  those  that  are  "custody"  and  those  that 
are  not.  Second,  even  in  cases  where  one  parent  clearly  has  a  right 
of  custody  and  the  other  clearly  has  only  a  right  of  visitation,  the 
relationship  between  those  rights  is  extremely  close.  A  judge's  deci- 
sion to  give  custody  to  one  parent  may  be  greatly  influenced  by  his 
intention  that  the  other  parent  enjoy  a  specified  right  of  visitation. 
The  cooperation  a  non-custodial  parent  extends  to  the  custodial 
parent  in  connection  with  custody,  support,  education,  and  other 
matters  affecting  the  welfare  of  the  children  may  be  influenced  by 
the  facilitation  or  frustration  of  visits.  In  view  of  that  relationship, 
the  efficacy  of  the  Wallop  proposal  in  preventing  child-snatching 
would  be  seriously  undermined  if  visitation  were  excluded  from  the 
coverage  of  any  component  of  the  proposal,  and  more  effective  en- 
forcement were  thereby  given  to  the  rights  of  one  parent  than  to  the 
rights  of  the  other  arising  from  a  single  court  order." 

3.  Continuing  and  Exclusive  Jurisdiction 

Section  1738A(c)(2)(E)  and  (d)  are  important  provisions  added  to 
those  found  in  the  UCCJA  to  make  more  explicit  the  intent  that 
once  a  state  has  exercised  jurisdiction  consistently  with  section 
1738A,  its  jurisdiction  continues,  and  under  subsections  (a)  and  (0 
is  exclusive,  as  long  as  the  state  remains  the  home  of  the  child  or  a 
contestant."  Those  provisions  serve,  among  other  things,  to  pre- 
vent a  parent  from  taking  a  child,  hiding  in  a  second  state  for  longer 
than  the  six-month  period  subsection  (b)(7)  treats  as  the  criterion  of 
a  "home  state."  and  then  obtaining  a  modification  there  under 
subsection  (c)(2)(A). 


J8.  See  Foster  and  Freed,  Child  Snalchitig  and  Cusmdial  Fi^his  The  Case  fur  ihe 
Uniform  Child  Custody  Jiinsdiciian  Aci .  28  Hasiings  L.J.  1011,  1017  (1977)  (discussing  re- 
cent California  legislation  supplementing  California's  UCCJA  and  PLS  with  criminal 
penalties  for  violation  o(  rights  not  only  to  custi>dy  hut  also  to  visitation,  acknowledging  that 
it  sometimes  is  frustration  of  visitation  as  well  as  custody  rights  that  leads  "desperate 
parents"  to  "take  the  law  into  their  own  hands."  and  stating  that  "the  need  for  similar 
legislation  elsewhere  .  .  ,  remains  acute"). 

39.  CJ.  Bodenheimer.  Progress  at  988-89  (interpreting  UCCJA  to  reach  similar  result). 
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4.  Prevention  of  Concurrent  Exercise  of 
Jurisdiction  to  Make  Initial  Order 

It  is  possible  under  section  1738A(c)  for  two  states  at  once  to  have 
jurisdiction  to  make  an  initial  child  custody  determination.  It 
therefore  could  happen  in  the  example  described  above*"  that,  after 
a  state  A  proceeding  was  instituted  but  before  the  state  A  court 
could  give  "reasonable  notice  and  opportunity  to  be  heard"*'  and 
make  a  temporary  order,  a  state  B  court  could  be  asked  by  the 
absconding  parent  to  exercise  its  jurisdiction.  Consideration 
should  therefore  be  given  to  adding  to  section  1738 A  language 
similar  to  that  of  UCCJA  section  6(a)  but  more  consistent  with  the 
terminology  of  section  1738A,  such  as  the  following:  "A  court  of  a 
state  shall  not  exercise  jurisdiction  to  make  a  child  custody  deter- 
mination in  any  proceeding  commenced  during  the  pendency  of  a 
proceeding  in  a  court  of  another  state  exercising  jurisdiction  to 
make  a  determination  of  the  custody  of  the  child  consistently  with 
the  provisions  of  this  section."  While  such  a  provision  might  en- 
courage a  race  to  commence  proceedings  in  different  states  where 
two  states  have  jurisdiction,  the  absence  of  such  a  provision  might 
encourage  not  only  that  kind  of  race  but  also  a  race  between 
litigants  and  states  to  press  the  proceedings  to  the  making  of  at  least 
temporary  orders. 

5.  Other  Features  of  the  UCCJA  Not  Included  in 
the  Wallop  Proposal 

The  UCCJA  includes  not  only  provisions  on  fundamental  matters 
such  as  jurisdiction,  and  the  giving  of  "reasonable  notice  and  op- 
portunity to  be  heard"  to  interested  persons,  but  also  provisions  on 
a  variety  of  other  matters,  minor  as  well  as  major,  that  were  not  car- 
ried into  the  Wallop  proposal  for  federal  enactment.  They  were 
omitted  because  they  were  considered  less  appropriate  in  a  bill  exer- 
cising a  limited  federal  power  to  legislate  concerning  a  subject  that 
generally  is  the  province  of  the  states,  than  in  a  uniform  act 
originally  intended  for  adoption  by  states  exercising  plenary 
legislative  powers.  Some  were  so  considered  because  they  dealt  with 


40.  See  text  accompanying  notes  \7 -19  supra.    , 

41.  S.  1437,  95th  Cong..  1st  Sess.  §  124A.  proposed  18  U.S.C.  §  I738A(e)  (Jan.  30,  1978). 
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relatively  minor  procedural  rules,  but  a  substantive  example  is 
UCCJA  section  23,  which  extends  the  general  policies  of  the  Act  to 
the  international  area  and  requires  the  enacting  state  to  enforce 
foreign  custody  decrees  made  after  reasonable  notice  and  oppor- 
tunity to  be  heard.  It  is  true  that  international  child-snatchings 
occur/'  and  a  solution  to  that  problem  would  be  desirable.  It  is 
doubtful,  however,  whether  it  would  be  appropriate  for  the  federal 
government  to  require  states  to  enforce  foreign  custody  orders, 
since  the  full  faith  and  credit  clause'"  does  not  apply  to  them  and 
the  federal  government  lacks  power  to  dictate  to  foreign  countries 
minimal  standards  of  jurisdiction,  procedure,  and  substantive  law. 

It  may  be  expected  that  the  rate  of  adoption  of  the  UCCJA  by  the 
states  would  increase  as  a  result  of  enactment  of  the  Wallop  pro- 
posal, because  of  the  similarity  of  their  key  provisions."  Such  a 
development  would  enhance  the  implementation  of  the  Wallop  pro- 
posal. For  example,  sections  1,  6,  7,  11,  15,  16,  17,  19,  20,  21,  and 
22  of  the  UCCJA  contain  provisions  facilitating  cooperation  among 
the  states  affected  by  a  custody  dispute  during  litigation,  just  as  the 
PLS  legislation  contains  provisions  promoting  cooperation  in  the 
search  for  a  missing  parent.  Such  cooperation  expedites  the  making 
and  enforcement  of  orders,  and  facilitates  the  collection  of  informa- 
tion, wherever  located,  bearing  on  the  best  interests  of  the  child. 

The  particular  question  of  how  a  child  physically  is  taken  from  a 
second  state  to  the  first  state  when  the  second  state  enforces  an 
order  is  not  addressed  on  the  face  of  the  Wallop  proposal.  Each 
state  has  its  own  ways  of  performing  such  logistical  necessities  in  its 
own  intrastate  cases,  so  the  only  federal  involvement  that  appears 
necessary  is  what  the  proposal  does  by  requiring  the  second  state,  in 
effect,  to  do  up  to  its  boundary  in  an  interstate  case  what  it  would 
do  in  an  intrastate  case.  In  this  area  like  others,  though,  there  is  a 
helpful  provision  in  the  UCCJA,  in  section  11,  providing  express 
authority  for  courts  to  order  parents  to  bring  children  to  court. 


■12.  See.  e.g  .  Hearings  at  82-8J. 

43.  U.S.  CoNiT.  art.  IV.  §  1;  see  ie\t  accompanying  note  52  intra. 

44.  Cf.  Bodenheimer.  Progress  at  1002  (predicling  that  enactment  ol  H.R.  988  would  i 
courage  states  to  adopt  the  UCCJA). 
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6.  Criminal  Offense:  Scope,  Limitations, 

Grading,  and  Jurisdiction 
If  it  is  considered  wise  to  retain  criminal  provisions  in  the  Wallop 
proposal,  a  number  of  issues  should  be  faced.  Section  1624(a)(1) 
applies  not  only  to  child-snatching  in  violation  of  an  agreement  or 
court  order  but  also,  where  there  is  no  agreement  or  order,  to  such 
conduct  in  violation  of  the  rights  arising  from  the  relationship  of 
parent  and  child.  Without  such  coverage  a  common  type  of  child- 
snatching  would  be  excluded  from  section  1624.-'^  The  section  is 
limited  in  various  ways  designed  to  prevent  its  application  to  cases 
that  are  relatively  minor,  or  are  likely  to  be  fabricated,  or  which 
should  be  handled  by  local  authorities.'*  A  defense  and  a  sen- 
tencing provision  offer  inducements  to  an  offending  parent  to 
return  his  child."'  The  offense  is  graded  in  subsection  (d)  at  levels 
preventing  the  stigma  of  a  felony  conviction  and  precluding  im- 
prisonment for  more  than  six  months."  The  question  to  be  ad- 
dressed in  reviewing  these  issues  and  others  in  the  criminal  provi- 
sions of  the  Wallop  proposal  is  whether  the  proposal  resolves  them 
in  the  ways  best  suited  to  achieve  whatever  utility  can  be  expected  in 
investigation  and  punishment,  with  a  mimimum  of  harm  to  com- 
peting interests."' 

Jurisdiction  under  section  1624  likewise  should  be  tailored  to  the 
scope  of  the  child-snatching  problem.  In  a  common  form  of  such 
conduct  a  child  is  kept  by  a  parent  past  the  date  on  which  an  in- 
terstate visit  was  to  begin  or  end,  though  no  intent  so  to  restrain  the 


45.  See  note  17  supru.  The  practical  consequences  of  the  exclusion  would,  however,  be 
minimal.  Sec  note  58  in/ni. 

•4b.  See.  e.g..  provisions  iit  section  1624  cited  in  note  9  supra;  te.\t  immediately  lollowing 
note  Ibsiipni.  The  relationship  between  the  Imiitation  in  subsection  (c)  preventing  the  FBI 
trom  commencing  an  investigation  under  section  Ib24  unless  the  PLS  and  local  authorities 
have  had  at  least  sixty  days  to  deal  with  the  oltense.  and  the  provision  of  section  Ih25(c) 
creating  a  rebuttable  presumption  that  federal  jurisdiction  to  investigate  exists  «  here  the  vic- 
tim of  an  offense  under  anv  of  sections  lb2l  through  lt)24  is  not  released  within  24  hours,  is 
as  follows.  The  latter  provision  states  a  general  rule  applicable  to  all  four  sections  and 
establishing  the  existence  of  jurisdiction  in  the  situation  described.  The  former  provision  for- 
bids, as  to  section  1624  onK.  the  exercise  of  such  jurisdiction  for  a  specified  period,  on  the 
basis  that  special  deference  to  the  role  of  local  and  civil  authorities  Is  desirable  where  a 
parent  violates  section  1624. 

47.  S.  1437,  gSth  Cong..  1st  Sess.  §  101.  proposed  18  U.S.C.  §  1624(b)(2).  §  124,  proposed 
28  U.S.C.  §  W4lm)  (Jan.  JO.  1978). 

48.  See  note  \5  supra. 

49.  See  le.xt  accompanying  notes  26-32  supra. 
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child  existed  when  the  child  earlier  crossed  a  state  boundary.  It 
therefore  is  necessary  to  include  in  subsection  (e)  not  only  language 
incorporating  the  interstate  jurisdictional  base  of  section  1621(c)(3) 
on  kidnapping  that  "movement  of  the  victim  across  a  state  or 
United  States  boundary  occurs  in  the  commission  of  the  of- 
fense .  .  .  ,"  but  also  the  clause  ".  .  .  or  the  exercise  or  enjoyment 
of  the  right  of  custody  or  visitation  violated  by  the  offense  requires 
the  crossing  of  a  state  or  United  States  boundary  by  the  child, 
parent  or  guardian."  The  proposal's  incorporation  of  the  kidnap- 
ping jurisdictional  bases  of  section  1621(c)(1)  and  (2),  for  offenses 
committed  respectively  "within  the  special  jurisdiction  of  the 
United  States"  or  against  specified  public  officials,  may  be  un- 
necessary. 

7.  Congressional  Power 

Senate  floor  statements  made  by  Senators  Wallop*"  and  Thur- 
mond" identify  as  likely  bases  for  Congressional  power  to  enact  the 
proposal  the  full  faith  and  credit  clause,"  the  commerce  clause," 
and  the  due  process  clause  of  the  fourteenth  amendment. *'  Find- 
ings in  the  proposal"  include  matters  tending  to  support  applica- 
tion of  those  three  bases  of  congressional  power,  and  perhaps  the 
power  to  provide  for  the  general  welfare."  The  constitutional  bases 
of  the  proposal  appear  to  deserve  further  consideration. 

During  such  consideration  attention  should  be  given  to  the  man- 
ner in  which  subsections  (a)  and  (c)  of  section  1738A  are  drafted.  In 
those  provisions  the  jurisdictional  criteria  are  treated  as  limitations 
on  the  requirement  that  a  determination  of  one  state  be  enforced 
and  not  modified  by  another,  rather  than  as  limitations  on  the 
jurisdiction  of  a  state  initially  to  make  such  a  determination.  They 


50.  124  Cong.  Rec.  S4')8-503  (daily  ed.  Jan.  25.  1978)  (citing  authorities). 

51.  Id.  at  5502-0.^. 

52.  U.S.  Const,  art.  IV.  §  1;  cf.  28  U.S.C.  §  1738  (1970)  (implementing  lull  faith  and 
credit  clause);  Bodenhcimer.  Progress  at  1002  n.  142  (identifying  full  faith  and  credit  clause 
basis  for  H.R.  988). 

53.  U.S.  Const,  art.  I.  §  8.  cl.  3;  cf.  18  U.S.C. A.  §  1201  (1977).(interstate  kidnapping). 

54.  U.S.  Const,  amend.  XIV.  §§  1.5;  cf.  Ratncr.  Child  Custody  i«  u  Federal  System.  b2 
Mich.  L.  Rev.  795.  827  n.  153  (I9h4)  (suggesting  due  process  clause  basis  for  federal  legisla- 
tion limiting  exercise  of  state  custody  jurisdiction  over  nonresidents). 

55.  S.  1437.  95th  Cong..  1st  Sess.  §  144A(a)  (Jan.  30.  1978). 
5b.  U.S.  Const,  art.  I.  §  8.  cl.  1. 
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are  so  treated  in  order  to  clarify  and  strengthen  the  full  faith  and 
credit  basis  for  the  power  of  Congress  to  enact  the  Wallop  proposal, 
and  to  reduce  the  possibility  that  the  proposal  would  be  held  to 
limit  unconstitutionally  a  state's  exercise  of  jurisdiction  in  an  in- 
trastate custody  case.^' 

F.  Conclusion 

For  years  the  problem  of  child-snatching  has  been  so  severe  as  to  re- 
quire a  prompt  legislative  response.  The  need  for  expeditious  con- 
sideration of  the  matter  is  now^  compounded  by  the  Senate  passage 
of  the  most  far-reaching  federal  legislation  yet  proposed  on  the  sub- 
ject. There  doubtless  are  aspects  of  the  legislation  beyond  those 
identified  above  that  warrant  review  and  comment.**  The  Wallop 
proposal  presents  both  a  challenge  to  rapid  evaluation  and  a  hope 
of  early  and  major  improvement  in  the  applicable  law. 


57.  But  cf.  note  54  supra. 

58.  Indeed,  a  valuable  process  of  professional  comment  has  gone  on  while  this  article  has 
been  set  in  type.  For  example.  Professor  Bodenheimcr  has  raised  the  constitutional  question 
whether  the  "public  policy"  exception  in  proposed  §  I738A  is  so  broad  that  the  legislation 
would  tend  to  "annihilate^^^th^^hanmiplemenyhe  full  faith  and  credit  clause.  Lette* 
from  Professor  Brigitte  M^oSenliemierToPatncia^  Wald"7iss?stanrSTrorney  General. 
U.S.  Department  of  Justice  (Feb.  24.  1978).  The  criticism  may  be  invalid,  since  the  full  faith 
and  credit  clause  traditionally  has  had  little  effect  in  custody  cases  and  since  the  Constitution 
gives  Congress  the  power  to  "prescribe  .  .^_the_Egecl "  of  a  statej_mduaal_eiQ£eedin£S-in 
(jthe^tates.  See  U.S.  CoNU  !iri.  IV,  i  I;  lJodenhemier?ro]e??Tat98r82.  In  any  event, 
tn^onsmutional  question  will  not  be  resolved  unless  the  legislation  is  enacted,  and  if  it  were 
resolved  adversely  to  the  legislation  the  effect,  by  direct  operation  of  the  full  faith  and  credit 
clause,  would  be  the  same  as  if  the  legislation  had  been  enacted  without  such  exceptions:  in- 
terstate recognition  of  custody  orders  would  be  required.  If  Professor  Bodenheimers 
criticism  is  valid,  however,  it  appears  applicable  also  to  the  "punishment"  exception.  Both 
exceptions— unlike  the  other  provisions  of  §  I7J8A  — move  the  federal  government  bevond 
the  role  of  establishing  jurisdictional  and  procedural  standards  to  be  met  by  an  order  entitled 
to  interstate  enlorcement.  lo  a  role  of  selecting  substantive  criteria  on  which  such  an  order 
may  or  may  not  be  based.  Whether  or  not  the  commerce  clause  or  some  other  congressional 
power  would  permit  Congress  to  play  thai  broader  role,  it  seems  as  doubtful  that  establishing 
a  substantive  criterion  in  terms  of  "punishment"  would  be  considered  an  exercise  of  the 
power  to  prescribe  the  interstate  effect  of  state  judicial  proceedings  as  that  creation  of  a 
"public  policy"  criterion  would  be  so  considered.  Doubt  also  may  exist,  based  on  policy 
rather  than  constitutional  grounds,  as  to  whether  the  broader  federal  role  is  wise  in  our 
federal  system.  On  the  other  hand,  if  Congress  were  disposed  to  inject  substantive  criteria  for 
custody  awards  into  federal  legislation  establishing  the  interstate  effect  of  such  awards,  it 
might  be  more  rational  and  beneficial  to  inject  a  comprehensive  standard  such  as  the  "best 
interests  of  the  child"  than  either  to  single  out  one  grievance  such  as  "punitive"  modifica- 
tions, or  to  grant  each  state  an  open-ended  right  to  disregard  another  state's  order  whenever 
an  important  "public  policy"  so  requires. 

The  House  Subcommittee  on  Criminal  Justice  has  received  a  recommendation  that  it  add 
to  proposed  §  1624  a  defense  that  the  aggrieved  parent  has  not  begun  a  custody  proceeding, 
in  order  to  prevent  a  parent  from  bypassing  a  civil  remedy  and  using  a  criminal  one  tor  vin- 
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dictive  purposes.  Hearings  on  H.R.  2.111  and  6fl69  Before  the  Subcomm.  on  Criminal  Justice 
of  lite  House  Comm.  on  the  JuJiciun,:  QSth  Cong..  2d  Sess.  (March  14.  1978)  (statement  of 
Wallace  1.  Mlyniec  and  Ramona  Powell)  (unpublished  stenographic  record).  It  might  be 
preferable  to  pursue  that  goal,  and  al  the  same  time  to  simplily  the  task  of  federal  authorities 
in  applying  §  1624.  by  deleting  §  1624(a)(1)(B)  and  (C).  Those  paragraphs  make  it  a  crime  to 
restrain  a  child  not  only  where  a  contrary  order  entitled  to  §  1738A  enforcement  has  been 
made,  but  also  where  a  written  agreemenl  or  natural  parental  rights  have  been  violated. 
Their  deletion  would  require  an  aggrieved  parent  to  obtain  an  order  enforceable  under 
§  1738A  belore  lurning  to  ilie  lcder.il  cruinnai  ia->  t  r  l.ei;;.  jVc  text  accompaijying  noie  45 
supra.  Obtaining  an  order  satisfactory  for  that  purpose  can  be  accomplished  expeditiously 
under  the  Wallop  proposal.  See  text  acctmipanying  note  \^  supra. 

Another  recent  recommendation  to  the  House  Subcommittee  was  that  it  add  to  the  juris- 
diction criteria  of  §  1738A  an  exception  mtended  to  prevent  the  "home  state"  of  a  child  from 
changing  as  a  result  of  "child  restraint  or  child  abduction"  followed  by  concealment  in  a  sec- 
ond state  for  more  than  sis  months.  Hearings  on  H.R.  231 1  and  ft.VftV  Bejore  the  Subcoinni. 
on  Criminal  Justice  uf  the  House  Comm.  on  the  Judiciary.  95th  Cong..  2d  Sess.  (March  6, 
1978)  (statement  of  Arnold  I.  Miller)  (unpublished  stenographic  record).  Such  a  change  in 
the  proposal  is  unnecessary  since  the  aggrieved  parent  can  cause  the  original  home  state  to 
exercise  jurisdiction,  which  then  continues  and  is  exclusive,  and  unwise  since  absent  such  an 
exercise  of  jurisdicticm  a  phrase  such  as  "child  restraint  or  child  abduction"  raises  more 
questions  than  it  answers.  See  text  acct)mpanying  notes  19-22,  36.  39  supra. 
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Senator  Cranston.  The  hearing  is  adjourned. 

[Whereupon,  at  3:45  p.m.,  the  hearing  was  adjourned,  subject  to 
the  call  of  the  Chair.] 

o  ■ 
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